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AN EDITORIAL 


peed 1955 marks a most important milestone in the progress 

of arbitration, for in that month the Commissioners on Uniform 
State Laws adopted, and the American Bar Association approved, a 
new Uniform Arbitration Act. 

For some thirty years, the lawyers of the country have been dis- 
cussing the wisdom of overturning the doctrine, established by Lord 
Coke in 1609, which held an agreement to arbitrate disputes arising 
in the future was revocable. New York State changed that doctrine 
in 1920 when it adopted a new arbitration law sponsored by the 
Bar Association of the state and the New York Chamber of Com- 
merce. Fourteen other states, following the model arbitration act 
sponsored by the American Arbitration Association, changed their 
laws and a Federal act was also adopted. 

The majority of these laws, however, specifically exempted labor- 
management contracts from the enforcement of agreements to arbi- 
trate and there were many other differing provisions which handi- 
capped arbitration practice and procedure. In 1951 the Commis- 
sioners on Uniform State Laws appointed a special committee to 
study arbitration and the various laws, as well as the draft act spon- 
sored by the Association, That committee was directed by Dean 
Maynarp E. Pirsic and consisted also of Judge Orts S. ALLEN of 
Topeka, Kansas, Marvin J. Bertocu of Salt Lake City, Tom Mar- 
m1N Davis of Houston, Texas and AtFrrep M. Pence of Laramie, 
Wyoming under Section G of the Conference, of which Jor E. Estes 
of Dallas, Texas was chairman and J. Atron Hoscu of Athens, 
Georgia was alternate. 

The committee considered the situation carefully during the sev- 
eral years of its existence—and the American Arbitration Association 
was privileged to cooperate—and made its first report to the Con- 
ference of Commissioners in 1954. The draft adopted this year reflects 
the views of trade and professional groups and firms using arbitration 
clauses in commercial contracts, as well as labor and management 
representatives and attorneys generally. The Uniform Arbitration 
Act is recognized as an outstanding piece of legislative draftsmanship, 
putting in the fewest possible words the recognized standards for an 
Act which will enable parties to secure expeditious settlement of their 
differences through the arbitration process. It expresses the general 
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public policy in favor of arbitration, The basic provisions of the Act 
include: 

1. Future dispute clauses are made specifically enforceable in 
labor-management as well as commercial contracts. 

2. When a question is raised as to the existence of an agreement 
to arbitrate, the court is required summarily to determine that ques- 
tion and, where an agreement exists, direct arbitration even if the 
issue in dispute “lacks merit or bona fides.” 

3. No appeal is permitted from an order directing arbitration, 
but the question of validity and application of a contract may be 
raised after the award is made. 

4. Parties are permitted to agree upon any procedure for the 
selection of arbitrators, conduct of hearings and apportionment of ex- 
penses, but where they fail to agree, or where any lapse or default 
occurs, the court, on application, will remedy such default or lapse. 

5. If during the course of a hearing an attempt is made to frus- 
trate the arbitration by the withdrawal of a party-appointed arbi- 
trator, the neutral arbitrator may continue with the hearing and 
determine the controversy. 

6. Arbitrators may issue subpoenas for the attendance of wit- 
nesses, for the production of books, documents, etc., and have the 

(Continued on Page 176) 
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OUTLINE OF A LABOR-MANAGEMENT 
ARBITRATION COURSE 


INTRODUCTION 


Paralleling the post-war increase in the use of arbitration as a 
means of resolving labor disputes, there has been a growth in the 
number of colleges and universities offering courses in labor arbitra- 
tion. These courses are being given in undergraduate and graduate 
schools as well as in adult education divisions. In order to aid teachers 
giving such courses, the American Arbitration Association, as part 
of its educational program, has prepared the following outline for a 
course in labor arbitration. This outline is adaptable to all courses 
other than those given in law schools. It will also prove useful to 
teachers who present, either as a complete unit or otherwise, material 
on labor problems afd arbitration in their courses in economics, per- 
sonnel administration, administrative engineering, American history 
and social studies generally. 

This outline has been made sufficiently detailed to provide for 
as long a course as is likely to be given. Teachers of shorter courses 
will find it necessary to eliminate a number of the topics listed. If most 
of the students taking the course have had only a basic course in labor 
problems, the instructor may desire to supplement this outline by 
discussing the kinds of disputes arising out of labor-management re- 
lations and the approaches taken by unions, management and arbi- 
trators in settling them. It should be remembered that, as in any 
dynamic field, course outlines must be altered from time to time in 
order to take account of new developments. 

Appended to this outline is a list of selected references on both 
procedural and substantive aspects of labor arbitration. In addition, 
at the end of each section of the outline, there appears a list of basic 
readings pertaining to that section. These references are also included 
in the more detailed bibliography. As a primer for many features of 
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the course, Labor Arbitration Procedures and Techniques is available 
in limited quantities from the American Arbitration Association. 

As a further educational aid, the American Arbitration Associa- 
tion has prepared a series of Practice Arbitrations based upon cases 
in its files. The Practice Arbitration has been found to be a very 
effective means of teaching students on all levels what arbitration 
in action is. At the same time, it offers an opportunity for discussion 
of pertinent problems in industrial relations. It is a visual means of 
education which also has the advantage of class participation. In- 
dividuals are selected to play the respective roles of labor and manage- 
ment and to present the case to an audience which may discuss an 
award or be required to write a decision and opinion as an assign- 
ment. As the subjects of the cases cover all phases of the collective 
bargaining agreement, teachers may select cases to illustrate particular 
aspects of present-day labor-management relations. 

Practice Arbitrations covering a variety of issues are available 
upon request from the American Arbitration Association. Instructions 
for presentation accompany each script. 


OUTLINE 


1. The meaning of arbitration 
A. Arbitration defined. 
B. Arbitration distinguished from other forms of third-party inter- 
vention in labor disputes. 
1. Mediation and conciliation. 
2. Fact-finding. 
C. Distinction between voluntary and compulsory arbitration. 
D. Fields of arbitration, other than labor—commercial, civil, foreign 
trade. 
E. Basic readings. 
1. Braden, Labor Arbitration Procedures and Techniques, p. |. 
2. Braun, Labor Disputes and Their Settlement. 
3. Elkouri, How Arbitration Works, pp. 1-4. 
4. Updegraff and McCoy, Arbitration of Labor Disputes, pp. 
1-15. 


Il. Subject matter of labor arbitration 
A. Disputes involving “rights” (contract-interpretation disputes), 
i.e., arbitration as the terminal step in the grievance procedure— 
discipline, seniority, job evaluation and work assignments, holi- 
day and vacation claims, etc. 
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B. 


Disputes involving “interests” (contract-negotiation disputes) . 
1. Disputes growing out of the negotiation of new contracts. 

2. Disputes growing out of wage reopenings. 

Jurisdictional disputes, e.g., controversies arising under no-raiding 
pacts signed by many unions. 

Miscellaneous disputes submitted to arbitration. 

Relative frequency of arbitration’s use in these fields and the 
reasons for this, 

Basic readings. 

1. Braden, Labor Arbitration Procedures and Techniques, p. 2. 
2. Copelof, Management-Union Arbitration, pp. 1-14. 

3. Elkouri, How Arbitration Works, pp. 16-37. 

4. Lapp, Labor Arbitration, pp. 31-48. 


Ill. The value of arbitration in industrial relations 


In contract negotiations. 

1. Arbitration as a substitute for the strike. 

Superiority of agreements reached by the parties themselves 
through collective bargaining. 

In contract interpretation. 

1. Arbitration as a substitute for the strike, i.e., arbitration as 
a means of implementing the no-strike clause. 

2. Advantages of arbitration over litigation. 

3. Desirability of having disputes settled by parties through the 
grievance procedure rather than through arbitration. 

4. Possibility that the presence of an arbitration clause will re- 
duce the incentive for parties to make concessions in order 
to settle grievances. 

Basic readings—see appendix. 


IV. Historic background 


Origins and development of arbitration. 

1, Its use in ancient and medieval times. 

2. The growth in the use of arbitration in England, from the 
Middle Ages to the present. 

3. The growing use of commercial arbitration in the United 
States, from Colonial times to the present. 

The growth of labor arbitration in the United States. 

1. Beginnings cf the use of labor arbitration in the nineteenth 
century. 

2. Experiences of industries in which the use of arbitration de- 
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veloped prior to World War I, e.g., clothing, newspaper and 

printing trades, coal mining, boot and shoe, building trades 

and street railway. 

Passage, beginning in 1878, of state laws establishing boards 

of conciliation and voluntary arbitration. 

Federal legislation providing for the arbitration of railway 

labor disputes. 

Arbitration Act of 1888. 

Erdman Act of 1898. 

Newlands Act of 1913. 

Transportation Act of 1920. 

Railway Labor Act of 1926. 

Railway Labor Act of 1934. 

Other twentieth-century developments. 

A. Establishment of the United States Conciliation Service, 
1913. 

B. Arbitration during World War I. 

Arbitration during the inter-war period. 

p. Organization of the Arbitration Society of America in 
1922 and of the American Arbitration Association in 1926 
and the establishment of its Voluntary Labor Arbitration 
System in 1937 as a separate system. 

E. The War Labor Board and arbitration during World 
War II. 

F. Recommendations of the President’s National Labor- 
Management Conference of 1945. 

Factors explaining the rapid growth of arbitration during 

the past two decades. 

A. The growth of collective bargaining. 

B. The acceptance of the principles of arbitration by labor 
and management and the incorporation of arbitration 
clauses in collective bargaining agreements. 


a BPO F Pp 
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Basic readings. 


1. 


> 


Commons and associates, History of Labor in the United 
States. 

Freidin and Ulman, Arbitration and the National War Labor 
Board, 58 Harvard Law Review 309 (1945). 

Jones, Historical Development of Commercial Arbitration in 
the United States, 12 Minnesota Law Review 240 (1928). 
Kellor, American Arbitration. 

Millis and Montgomery, Organized Labor. 
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6. Witte, Historical Survey of Labor Arbitration. 
7. Wolaver, The Historical Background of Commercial Arbitra- 
tion, 83 University of Pennsylvania Law Review 132 (1934). 


V. Labor arbitration today 


A. The extent of its use in contract negotiations and wage reopen- 
ings. 
B. The frequency of arbitration clauses in labor agreements and the 
extent to which these clauses are invoked. 
C. Agencies which provide arbitration services and/or arbitrators— 
their functions and jurisdictions. 
1. American Arbitration Association. 
2. Federal Mediation and Conciliation Service. 
3. State and local mediation boards. 
4. National Mediation Board (operating under Railway Labor 
Act). 
5. National Railroad Adjustment Board (operating under Rail- 
way Labor Act). 
D. Basic readings. 
1. American Arbitration Association, Questions and Answers 
on the American Arbitration Association. 
| 2. Bernstein, The Arbitration of Wages, pp. 14-15. 
Braun, Labor Disputes and Their Settlement. 
| 4. Moore and Nix, Arbitration Provisions in Collective Agree- 
ments, 1952, 76 Monthly Labor Review 261 (1953). 
5. Randle, Collective Bargaining: Principles and Practices. 





ad 


VI. The arbitration agreement 


A. The importance of the arbitration agreement as a basis for the 
arbitration proceedings. 
B. The written agreement to arbitrate an existing dispute (submis- 


sion). 
1. Definition. 
2. Contents. 


A. Statement of issue in dispute. 
B. Specification of the method of appointment of arbitrator 
or the name of the arbitrator. 
c. Outline of the procedure to be followed by the arbitrator. 
p. Statement that the parties will be bound by the award. 
E. Joint signature and execution as required by local law. 
C. The written agreement to arbitrate future disputes arising under 
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Ol 
a contract (arbitration clause). 
1. Definition. 
2. Points which should be covered in an arbitration clause. B. 
Prerequisites to invoke the arbitration clause. C. 
Its scope. 
Composition of arbitration board. 
Method of selecting arbitrator(s). D. 


Scope of arbitrator’s authority. 

Procedural rules to be followed. 

Time limits for the arbitration process and remedy for 

lapses. E. 

H. Costs of arbitration. 

D. Advantages of incorporating in the arbitration agreement a pro- 
vision for arbitrating under the American Arbitration Associa- 
tion’s Voluntary Labor Arbitration Rules. 

E. Basic readings. 

1. American Arbitration Association, Voluntary Labor Arbitra- 
tion Rules. 
2. Braden, Labor Arbitration Procedures and Techniques, pp. 


aos Pon Bp 





2-6. 
3. Kellor, Arbitration in Action, pp. 51-80. - 
Vil. Initiating arbitration 
A. Under a submission. 
B. Under an arbitration clause. 
1. The demand. 
2. The answering statement. 
C. Basic readings. 
1. American Arbitration Association, Voluntary Labor Arbitra- 
tion Rules, pp. 1-2. 
2. Braden, Labor Arbitration Procedures and Techniques, pp. 
8-9. 
Vill. The arbitrators and their selection 
A. Types of arbitration machinery. 
1. Single arbitrator. 
A. Ad hoc. 
B. Permanent. 
(1). Impartial chairman or umpire. A 
(2). Named arbitrator. B 
2. Board of arbitrators, either ad hoc or permanent. C 
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A. 
B. 
C. 


A. Tripartite. 
B. All neutral. 
Prevalence, advantages and disadvantages of each type. 
Variations in the approach and functions of the different types 
and their suitability as related to the industry, the relations be- 
tween the parties and the kind of dispute. 
Qualifications for arbitrators. 
1. Integrity. 
2. Ability. 
3. Background and experience. 
Methods of selecting arbitrators. 
1. Direct selection by the parties, 
2. Agencies aiding parties in the selection of arbitrators and the 
procedures they follow. 
A. American Arbitration Association. 
B. Federal Mediation and Conciliation Service. 
c. State and local mediation boards. 
p. Other sources. 
3. Advantages of utilizing the services provided by established 
agencies. 
Code of ethics and standards for the conduct of arbitrators. 
Basic readings. 
1. American Arbitration Association, Voluntary Labor Arbitra- 
tion Rules, pp. 2-4. 
2. Braden, Labor Arbitration Procedures and Techniques, pp. 
9-11. 
3. Code of Ethics and Procedural Standards for Labor-Manage- 
ment Arbitration (AAA). 
Copelof, Management-Union Arbitration, pp. 17-29. 
Elkouri, How Arbitration Works, pp. 38-61. 
Randle, Collective Bargaining: Principles and Practices. 
Simkin and Kennedy, Arbitration of Grievances, pp. 4-10, 
13-16. 
8. University of Michigan Law School, Summer Institute on 
International and Comparative Law, Lectures on the Law 
and Labor-Management Relations, pp. 171-190. 


Sa? > 


IX. The hearing 


Degree of formality at hearing. 
Oath of arbitrator. 
Representation of parties by counsel. 
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Presence of all arbitrators at hearing. 

Order of proceeding. 

Swearing of witnesses. G 
Compelling the attendance of witnesses and the production of 7 
documents, 


Rules of evidence. 

Preparation for effective presentation of case. 

Submission of briefs. 

Investigations by arbitrators. 

Ex parte proceeding. 

Closing and reopening hearings. 

Provisions of the American Arbitration Association’s Voluntary 

Labor Arbitration Rules with respect to the conduct of hearings. A 

Basic readings. 

1. American Arbitration Association, Voluntary Labor Arbitra- 
tion Rules, pp. 4-6. 

2. Braden, Labor Arbitration Procedures and Techniques, pp. 
11-14. 

3. Code of Ethics and Procedural Standards for Labor-Manage- 
ment Arbitration (AAA). 
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4. Copelof, Management-Union Arbitration, pp. 30-50. 

5. Kellor, Arbitration in Action, pp. 81-110. 

6. Lapp, Labor Arbitration, pp. 115-155. 

7. Simkin and Kennedy, Arbitration of Grievances, pp. 18-31. 
8. Updegraff, Reflections of a Labor-Management Arbitrator, 


9 Arbitration Journal 70 (1954). 
9. Updegraff and McCoy, Arbitration of Labor Disputes, pp. 


89-115. 
X. The award 
A. Definition. 
B. Time limit within which it must be rendered. 
C. Format. 
D. Manner of arriving at award by an arbitration board. 


1. Requirement that all arbitrators confer prior to preparing 
the award. 
2. Validity of majority awards. 
E. Incorporating in an award a settlement voluntarily arrived at 
by the parties. 
F. Basic standards which an award must meet. 
1. It must decide all matters submitted, but no others. 





122 











OUTLINE OF AN ARBITRATION COURSE 


— 






C. The limited extent to which judicial procedures are invoked. 





2. It must be certain in its terms. 
3. It must be a final disposition of the issues submitted. 
4. It must be possible of performance. 


Termination of the arbitrator’s authority by rendering the award. 

Procedures for clarifying or modifying awards. 

Basic readings. 

1. Kellor, Arbitration in Action, pp. 111-129. 

2. Lapp, Labor Arbitration, pp. 159-181. 

3. Updegraff and McCoy, Arbitration of Labor Disputes, pp. 
117-127. 


XI, Legal aspects 


Sources of law and their application to labor arbitration. 
1. Common law. 

2. State arbitration statutes. 

3. United States Arbitration Act. 

4. Section 301 of the Taft-Hartley Act. 


Legal principles regarding: 

1. Enforcement of arbitration agreements. 

A. Submissions. 

B. Arbitration clauses. 

Determination of the arbitrability of disputes. 
Appointment and qualifications of arbitrators. 

Conduct of hearings. 

Evidence before the arbitrator. 

Enforcement of awards. 

Scope of judicial review of arbitrators’ awards. 

Principal grounds for vacating an award. 

A. Corruption or fraud. 

B. Evident partiality on the part of the arbitrator. 

c. Failure of the arbitrator to grant a fair hearing. 

p. Excess or imperfect execution of the arbitrator’s authority. 
9. Principal grounds for modifying or correcting an award. 

A. Evident miscalculation or misidentification. 

s. Award by arbitrator upon a matter not submitted to him, 
not affecting the merits of the decision upon the matters 
submitted. 

c. Imperfection in a matter of form, not affecting the merits 
of the controversy. 
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Basic readings. 

1. Hofstadter, The Courts and Arbitration, 9 Arbitration Jour- 
nal 179 (1954). 

2. Katz and Jaffe, Enforcing Labor Arbitration Clauses by Sec- 

tion 301, Taft-Hartley Act, 8 Arbitration Journal 80 (1953). 

Kellor, Arbitration in Action, pp. 217-358, 

Sturges, Cases on Arbitration Law. 

5. Summers, Judicial Review of Labor Arbitration or Alice 
Through the Looking Glass, 2 Buffalo Law Review 1 (1952). 

6. Updegraff and McCoy, Arbitration of Labor Disputes. 


» 9 


XII. Problem areas in labor arbitration 

The function of the arbitrator, i.e., the arbitrator as a judge or 

as a mediator. 

Expendability of arbitrators. 

“Face-saving” arbitration. 

Unwise resort to arbitration. 

The use of “precedents.” 

Publication of arbitration awards. 

The costs of arbitration. 

The question of the arbitrability of disputes and its solution. 

The extent of arbitrators’ powers to prescribe remedies. 

Basic readings. 

1. American Bar Association, Section of Labor Relations Law, 
1951 Report of the Committee on Improvement of Adminis- 
tration of Union-Employer Contracts, majority report re- 
printed in 6 Arbitration Journal 200 (1951). 


2. Braden, Problems in Labor Arbitration, 13 Missouri Law 

Review 143 (1948). 

Davey, Contemporary Collective Bargaining, pp. 269-319. 

4. Justin, Arbitrator’s Authority in Disciplinary Cases, 8 Arbi- 

tration Journal 68 (1953). 

Taylor, Effectuating the Labor Contract Through Arbitra- 

tion. 

6. Warren and Bernstein, The Arbitration Process, 17 Southern 
Economic Journal 16 (1950). 

7. Warren and Bernstein, A Profile of Labor Arbitration, 4 
Industrial and Labor Relations Review 200 (1951). 
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APPENDIX: SELECTED REFERENCES ON LABOR ARBITRATION 


A comprehensive list of books, pamphlets, articles and un- 
published manuscripts on arbitration is found in the Arbitra- 
tion Bibliography published in 1954 by the American Arbi- 
tration Association. Another detailed list of references is 
Vernon H. Jensen and Harold G. Ross, Bibliography of 
Dispute Settlement by Third Parties (Ithaca: New York 
State School of Industrial and Labor Relations, 1955). 


Books and Pamphlets 


Arbitration Records of the Chamber of Commerce of the State of 
New York: 1779-1792. New York: Chamber of Commerce of 
the State of New York, n.d. 

Backman, Jules. Economic Data Utilized in Wage Arbitration. Phila- 
delphia: University of Pennsylvania Press, 1952. 

Bernstein, Irving. The Arbitration of Wages. Berkeley and Los An- 
geles: University of California Press, 1954, 

Braun, Kurt. Labor Disputes and Their Settlement. Baltimore: The 
Johns Hopkins Press, 1955. 

Cohen, Julius Henry. They Builded Better Than They Knew. New 
York: Julian Messner, 1946. 

Commons, John R. and associates. History of Labor in the United 
States. Vols. 1,2,4. New York: Macmillan, 1918-1935. 

Copelof, Maxwell. Management-Union Arbitration. New York: 
Harper & Brothers, 1948. 

Davey, Harold W. Contemporary Collective Bargaining. New York: 
Prentice-Hall, 1951. 

Dunlop, John T. and James J. Healy. Collective Bargaining: Prin- 
ciples and Cases. Homewood: Richard D. Irwin, 1953. 

Elkouri, Frank. How Arbitration Works. Washington: Bureau of Na- 
tional Affairs, 1952. 

Gollub, Myron, Discharge for Cause. Special Bulletin No. 221. New 
York: New York State Department of Labor, Division of Re- 
search and Statistics, 1948. 

Handsaker, Morrison and Marjorie. The Submission Agreement in 
Contract Arbitration. Philadelphia: University of Pennsylvania 
Press, 1952. 

Kellor, Frances. American Arbitration. New York: Harper & Bro- 
thers, 1948, 

——. Arbitration in Action. New York: Harper & Brothers, 1941. 
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Kennedy, Thomas. Effective Labor Arbitration. Philadelphia: Uni- 
versity of Pennsylvania Press, 1948. 

Kennedy, Van Dusen. Arbitration in the San Francisco Hotel and 
Restaurant Industries. Philadelphia: University of Pennsylvania 
Press, 1952. 

Kuhn, Alfred. Arbitration in Transit: An Evaluation of Wage Cri- 
teria. Philadelphia: University of Pennsylvania Press, 1952. 
Lapp, John A. Labor Arbitration. New York: National Foremen’s 

Institute, 1946. 

McKelvey, Jean T. (ed.). Arbitration Today. Proceedings of the 
Eighth Annual Meeting, National Academy of Arbitrators. 
Washington: Bureau of National Affairs,, 1955. 

Millis, Harry A, and Royal E. Montgomery. Organized Labor. New 
York: McGraw-Hill, 1945. 

Petshek, Kirk R. Arbitration of Labor-Management Grievances: 
Bethlehem Steel Company and United Steelworkers of America, 
1942-52. United States Department of Labor, Bureau of Labor 
Statistics, Bulletin No. 1159. Washington: Government Printing 
Office, 1954. 

Randle, C. Wilson. Collective Bargaining: Principles and Practices. 
Boston: Houghton Mifflin, 1951. 

Shulman, Harry and Neil W. Chamberlain. Cases on Labor Rela- 
tions. Brooklyn: Foundation Press, 1949. 

Simkin, William E. Acceptability as a Factor In Arbitration under 
an Exisiing Agreement. Philadelphia: University of Pennsyl- 
vania Press, 1952. 

——, and Van Dusen Kennedy. Arbitration of Grievances. United 
States Department of Labor, Division of Labor Standards, Bul- 
letin No. 82. Washington: Government Printing Office, 1946. 

Skilton, Robert H. Industrial Discipline and the Arbitration Process. 
Philadelphia: University of Pennsylvania Press, 1952. 

Stein, Emanuel (ed.). Proceedings of New York University Annual 
Conferences on Labor. Albany: Matthew Bender, 1948-. 

Sturges, Wesley A. Cases on Arbitration Law. Albany: Matthew 
Bender, 1953. 

Taylor, George W. Effectuating the Labor Contract Through Ar- 
bitration. Washington: Bureau of National Affairs, 1949. 
Tripp, L. Reed. Wage-Reopening Arbitration. Philadelphia: Univer- 

sity of Pennsylvania Press, 1952. 

United States Department of Labor, Division of Labor Standards. 

The President’s National Labor-Management Conference, Nov- 
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SUB- CONTRACTING UNDER THE 
LABOR-MANAGEMENT AGREEMENT 


by Carl R. Schedler 


“A phrase in a contract is worth two in an award.” 


(Overheard) 


One of the decisions which management makes, and in which 
unions have an abiding interest, if not always a voice, is whether 
work shall be performed by its own employees or by persons not 
connected with the company. Related decisions are made when there 
arises a question whether work shall be performed by employees who 
are members of the representative union or by other employees, and 
again when work may be re-arranged within a group of employees 
with a consequent dislocation or threat of dislocation of workers. 

This problem of management’s desire to subcontract work or 
cannibalize job duties upon occasion as opposed to a union’s desire 
to retain work and duties within the plant or unit has been with us 
for some time, and it now seems to be recurring with more frequency 
in the field of labor-management relations. In an era of full dinner 
pails and two cars in every garage the problem has not been acute, 
but if productive capacity should begin to outrun our ability to con- 
sume, the matter of subcontracting can be expected to be of great 
concern to both unions and management. The object of the following 
remarks is to delineate some of the causes and effects of this phe- 
nomenon and to hazard some suggestions as to how it is being dealt 
with and may be dealt with. 

In this regard, a brief review of some recent labor arbitration 
cases should prove informative. (It should be stated that the writer 
participated in none of the cases commented on herein.) As will 
be seen from this survey, problems arising out of subcontracting often 
stem from the lack of any precise statement in the labor contract 
concerning the extent of management's rights in this field. 

A case involving this basic issue of union security versus the 
prerogatives of management developed when a Company had instal- 
lation of new equipment performed by an independent contractor on 
a weekend. 
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The Union grieved that because there were sufficient and skilled 
men available in the bargaining unit, the Company had improperly 
deprived them of overtime work. In this complaint the Union was 
sustained by the Arbitrator, relying on a contract clause which stated, 
“When overtime is necessary . . . on other than regular jobs, the 
workers who have the most Plant seniority who are capable of per- 
forming . . . shall be given the first opportunity to perform such 
work.” The Arbitrator held that this clause relating to overtime 
effected a limitation on the right of management to sub-contract work 
which could be done as satisfactorily by men in the bargaining unit. 
Presumably there was little or no financial saving to the Company in 
this instance as the sub-contractor’s employees probably received over- 
time wages for weekend work, too. 

The Arbitrator appeared to agree with the Union’s contention 
that, whatever the motive of the Company, the effect of permitting 
such unilateral action would be to fracture the bargaining unit and 
vitiate the seniority provisions of the contract. A long-range effect of 
this policy would of course be to put a sub-contractor and his em- 
ployees into direct competition with the employees of the Company 
which has orders for goods. 

The logical extension of this type of policy arose in a different 
dispute. There the Company was a construction contractor and as 
such a member of an association which had a master agreement with 
construction workers. The company set up a separate affiliate to per- 
form work on jobs where non-union labor could be obtained. The 
Union understandably objected that this was in reality a dual opera- 
tion by a signatory to the master agreement depriving the Company’s 
employees of work which rightfully belonged to them. Due to con- 
fusion as to whom the grivance was actually directed at, and the 
probable inability of either the union or the association to enforce 
an award against the erring contractor, the Arbitrator dismissed the 
grievance on jurisdictional grounds. However, later reports disclose 
that the Company disbanded its affiliate and now takes only union 
jobs. Further, a new master agreement contains a provision that each 
member agrees to operate only through the association. 

This case, it might be noted, raised a fundamental question about 
a basic issue—namely, to what extent is the question of sub-con- 
tracting work even an arbitrable issue? Does it make a difference if 
the independent contractor is truly independent or if he is financially 
or managerially controlled by the primary Company? Here the con- 
tract language must be scrutinized with extreme care, and if there 
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SUB-CONTRACTING UNDER AGREEMENTS 


is no relevant clause, the Arbitrator and the parties may find them-. 
selves in a dilemma which only a philosopher could enjoy. 


A different approach is indicated where there is a custom in a 
particular industry of letting out certain types of work. The cause 
in a labor dispute arising between a pipe line company and its 
union seems to have been based on tradition rather than any accurate 
analysis of comparative cost. Sub-contracts ranging in value from 
$80.00 to $250,000.00 were let by the Company, until the Union 
submitted a grievance in regard to a specific subcontract. The clause 
of the labor agreement deemed relevant was, “On pipe lines, in pro- 
duction and in gasoline plants, it is agreed that any classified work 
customarily performed by employees of the Employer, for the per- 
formance of which equipment and present or laid-off employees are 
available, shall not be contracted out. . . .” Placing the burden of 
proof on the Union, the Arbitrator held that sub-contracting of the 
installation work disputed in the case was not shown to be classified 
work. Again it appears that the Arbitrator was influenced by the fact 
that at the time the work was done all of the regular employees of 
the Company were working full weeks and a substantial amount of 
overtime, so that they were not deprived of work at that time, and 
he declined to give much weight to the Union’s assertion that the 
work did not have to be done at that particular season but could 
have been postponed until the slack season. 

Thus the Arbitrator decided that the Company had the right to 
sub-contract the disputed work because it had not been shown to 
be within the purview of the classified work reserved for employees. 
Past practice of similar sub-contracting in other divisions of the com- 
pany seems to have been considered in the decision, also. (There was 
no testimony as to past practice in this particular division. Quaere, 
how arbitrary was the definition of “division?”) 

A variant dispute arose from the Company’s practice of sub- 
contracting major overhaul work which had to be performed approxi- 
mately once a year. The labor agreement stated, “(a) The Company 
will make every reasonable effort to use its available working force 
and equipment in order to avoid having its work performed by out- 
side contractors, (b) The Company will not contract work which 
would require employees in the bargaining unit to be laid off or 
reduced in rate of pay, or to prevent re-employment of employees 
laid off not longer than one year.” It was brought out at the arbi- 
tration hearing that the Company had no facilities for performing 
some of the work and that there was serious doubt whether the sub- 
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contractor would agree to perform only part of the work and permit cor 
the employees in the bargaining unit to perform the remainder. On wh 
this basis, the Arbitrator held that the Company had made a of, 
reasonable effort to give the work to its own employees and was not pla 
required to furnish expensive facilities for this small amount of work. in 
While some workers were on layoff status at the time this work dif! 
was sub-contracted, the Arbitrator held that the clause quoted above 
was not violated inasmuch as the sub-contracting itself did not cause des 
further layoffs. ma 
Here the decision turned on the practicality of having the work per 
done by the Company on its premises (the work involved was over- pet 
hauling a barge, which necessitated the use of a drydock) and on tior 
the fact that at the time the work was done no one on the Company’s cas 
active pay-roll was deprived of work. The natural question arises as to 
to what obligation, if any, does a Company have to its employees his 
to arrange work so as to keep a maximum number employed, whether kin 
they be already employed or recently employed but on layoff status? Cor 
Again, does a Company have a duty to delay work, subject to cus- dov 
tomers’ requirements, where employment is full (as in the pipe line wot 
case above) but there is a possibility that work will be slack at some trat 
time later in the contract term? to F 


A separate case stemmed from yet another cause—a loss of some ~ 


business which made the remaining amount unprofitable when per- ie 





formed by the Company. This involved a laundry operation as part - 
of a large dairy. Formerly the laundry division did work for the the 
Company and for a number of other dairies. When the other dairies 
decided not to send their laundry to the Company, there was such han 
a small amount of work left to do that the Company decided to send Wa) 
its own laundry to a commercial laundry. The Union disputed the me 
Company’s right to wash its linen in public, and relied on the recog- =" 
nition clause of the agreement plus a clause which read as follows: redi 
“The Employer shall supply all uniforms it requires the employee to asse 
wear, and shall launder and take care of all uniforms required to be but 
worn by plant employees.” The Arbitrator upheld the Company's 
decision to sub-contract since there was no clause in the agreement Cor 
specifically prohibiting such a course of action, and indeed the Union serv 
had proposed such a clause in negotiations which had been rejected dep 
in the final draft of the agreement. non 
In this and a number of similar cases arbitrators have applied duc 
the rule de minimis to sustain the companies’ actions. Thus, where wor 
the sub-contracting may be considered as a mere incidence of the the 
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company going out of a certain line of business which is either some- 
what unrelated to its main business or only an infinitesimal part there- 
of, it has been uniformly held that the union has no substantial com- 
plaint. Conversely, where a large amount of work is involved, either 
in terms of dollar value or man-hours, an arbitrator faces a more 
difficult task in construing the terms of the agreement. 


A sampling of awards involving situations tangential to the ones 
described shows that the problem of worker discontent caused by 
management’s referring certain work to persons who might not have 
performed it previously is keyed to the fact of an intensity of com- 
petition for the right to do the work, rather than to any legal rela- 
tionship of employer to employee or independent worker. In one 
case the Company discontinued the job of a salvage man as such due 
to declining prices of scrap and made each workman responsible for 
his own scrap and discontinued keeping records on the amount or 
kind of scrap sold to junkmen. This change was made for what the 
Company considered valid economic reasons. The effect was the 
downgrading of the salvage man and his reassignment to lower-paying 
work, While this was not sub-contracting in the usual sense, the Arbi- 
trator indicated that even if it were, there was nothing in the contract 
to prohibit the Company from instituting the change unilaterally. One 
wonders here whether the additional duties imposed upon the other 
workmen may result in a demand for additional compensation to 
an extent which may offset the expected savings from discontinuing 
the job of salvage man. 

A more permanent solution to the problem of scrap and scrap 
handling might be for both the Company and the Union to study 
ways to reduce the chance for scrap to be produced, such as buying 
materials cut or machined more nearly to final size and shape. For 
in this case the Union was not questioning the Company’s right to 
reduce its labor force when the work load was reduced, but the Union 
asserted with some cogency that the work was still there to be done 
but had merely been sub-contracted. 

Another case went to arbitration because of the expansion of the 
Company’s sales, which in turn necessitated an expansion of its 
service repair department. The Company gave a new name to the 
department and considered the members of this new force to be 
hon-unit employees. The Union was the representative of all “pro- 
duction employees,” and the Company argued that the service repair 
workers, including their stock room assistants, were technicians outside 
the bargaining unit. However, the Arbitrator gave a broad definition 
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to the term “production employees” and noted that the service repair 
work had been done previously by unit employees. The sole fact of 
an evolutionary business expansion did not give the Company the 
right to establish a new classification outside the bargaining unit, 
without the consent of the Union, said the Arbitrator. 


Thus was struck down an attempt to sub-contract work to other 
employees of the same employer, a move which quite obviously 
threatened the economic existence of members of the Union as much 
as if the work were assigned to employees of another employer. 

All of the above cases were of course decided on the basis of 
the evidence introduced and upon the specific contract language to 
which the arbitrator’s attention was called or to which his own 
study led him, and it is difficult, if not impossible, to say how the 
awards should be interpreted by anyone other than the parties to 
them. However, there would seem to be food for thought in the cri- 
teria used in considering these labor disputes. In other words, isolated 
awards under specialized contract language have little value as guides 
to the decision of other disputes, but perhaps they do have value as 
indicating what factors or elements may be involved in causing or 
settling disagreements over the sub-contracting of work. Certainly one 
factor to be considered is the extent to which sub-contracting causes 
a layoff of one or more employees in the bargaining unit. This effect 
should then be regarded in the light of the likelihood that even 
though no layoff is imminent there may be a layoff within the re- 
mainder of the contract term which could have been avoided if the 
sub-contracted work had been spread out in time among a company’s 
own employees. Then it may become pertinent to determine just how 
quickly the work needs to be done. Comparative cost of doing the 
work with a company’s own employees or through a sub-contractor’s 
employees is a factor of extreme importance to a company from its 
long-range desire to keep costs competitive with other companies. 

The skill necessary to perform the work, the facilities with which 
to perform it, the frequency of recurrence of work which the com- 
pany wishes to sub-contract, must all be considered. In addition, the 
availability of bargaining unit employees to do the work on overtime, 
if overtime is necessary, and the employees’ right to overtime work, 
must be weighed against the company’s right to avoid or reduce over- 
time, the employee’s penchant for declining overtime, and the gen- 
eral right of the company to exercise its so-called management pre- 
rogatives. A factor not involved in the above cases but which may 
develop as a problem is where a sub-contractor has more modern 
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or automatic machinery enabling him to do certain work at a much 
lower cost than a company which formerly did that work for itself, 
so that the company may wish to sub-contract work for a temporary 
period or for a permanent period, based on a reluctance to invest 
heavily in the automatic machinery. 


Special short-run jobs which the company may agree to perform 
as an accommodation for a good customer may be more practicably 
performed by a sub-contractor rather than by its own employees, and 
this would stimulate its desire to remain free to assign the perform- 
ance of work in its sole discretion. A further standard might be con- 
sidered along the lines of the influence to be given to the fact, where 
it exists, that a group of employees has shown long and loyal devotion 
to a company during previous periods of “tight” employment. 

Some or all of these factors may be relevant to any given dispute 
between a union and a company. How much weight any of them 
is accorded in an actual arbitration hearing will of course turn largely 
upon how they have been treated in negotiations, past practice, and 
in the final analysis, the wording of the contract as it treats or fails 
to treat the problem. 


For example, whether the usual clause referring to the “work- 
week” constitutes merely a definition useful in computation of over- 
time or whether it implies a guarantee of some specified amount of 
work under the labor contract may be a factor impinging on manage- 
ment’s sub-contracting right. 

The single point this writer wishes to make is that all of these 
criteria are within the control of the parties up until the time a 
dispute occurs and the problem is submitted to an arbitrator who may 
have rose-colored glasses or a jaundiced eye or both, which may lead 
to unhappy or undesirable results. The moral is fairly obvious that 
it is incumbent on both parties to consider, either alone or in con- 
ference, this problem of letting out work, to decide under what con- 
ditions, if any, it should be done, and then to spell out, insofar as 
possible, the agreed-on policy and incorporate it into the labor con- 
tract. While this procedure may reduce the number of disputes be- 
tween the parties on the issue of sub-contracting, it should make for 
somewhat more harmonious relations between a company and a 
union, which is in line with the theory that labor contracts should 
be designed to make it easier for the parties thereto to live than for 
the arbitrator to live. Furthermore, when such disputes do come to 
arbitration, as some inevitably will, the task of the arbitrator will be 
relatively patent with more likelihood of a digestible decision. 


137 




































INDIAN ARBITRATION LAW 
by K. Venkoba Rao ra 
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Indian arbitration law is a vast subject which to be understood, 
must be gathered from statutes, regulations and voluminous case law. th 
In the wake of Independence, India’s trade with foreign countries has a 
increased considerably and this is reflected in the large volume of & 
court rulings on this important cross-section of commercial law. Full ti 
justice cannot be done to the subject within the limits of this short t! 


article. Nevertheless, it is hoped that these brief notes will provide 0 
some data on the basis of which businessmen and lawyers in the 4 
United States of America can make a fruitful and critical comparison f 
between the systems of arbitration law prevailing in the two countries. I 
In Anderson Wright Ld v. Moran & Co.’ the Supreme Court ¢ 
of India has ruled that where on an application made under Sec. 34 ] 
Arbitration Act of India for stay of a suit, an issue is raised as to 
the formation, existence or validity of the contract containing the 
arbitration clause, the court is not bound to refuse the stay but may 
in its discretion, on the application for stay, decide the issue as to the | 
existence or validity of the arbitration agreement even though it may , 
involve incidentally a decision as to the validity or existence of the 
parent contract. BK Mukherjee J in the above case quoted with ap- 
proval the observations of Lord Porter in Heyman v. Darwins Ld? 
In HH Kerala Varma Thampuran & Ors v. Dr. Achutha Marar’ 
the interesting question is considered whether a person who is not 
amenable to the jurisdiction and control of the court can be ap- 
pointed arbitrator. Before 1947 the Maharaja of Travancore was an 
independent Sovereign not amenable to the jurisdiction of the courts 
and hence appointing him as arbitrator would amount to defeating 
the provisions of law and being contrary to public policy. An award 





1. All India Reporter (1955) Supreme Court 53. 
2. (1942) AC 356, 393. 
3. AIR (1955) Notes of Unreported Cases 584. 
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emanating from an agreement such as the above would be void. The 
second ground seems to be somewhat far-fetched. It is difficult to 
imagine what kind of public policy would sanction the prohibition 
against selecting a person of the status and independence of a Maha- 
raja to be arbitrator. 

There have been a number of interesting court decisions on the 
interpretation of the Rules of the Bengal Chamber of Commerce and 
Industry. Its Rule VII provides that if the majority of the arbitration 
tribunal cannot agree on an award within the time limits of four 
months from initiation of the arbitration, the Registrar shall constitute 
another tribunal which may act upon the record already existing or 
commence the arbitration de novo. 


In Rakhabdas v. Banwarilal* it was held that the Registrar of 
the Chamber cannot, under Rule 7, in constituting the second tribunal, 
appoint the same persons who constituted the first tribunal. In Jute 
& Gunny Brokers, Ltd. v. Bengal Jute Mills Co., Ltd.,® an arbitration 
tribunal consisting of A & B was appointed and they did not make 
the award within the time limit. Another tribunal, again consisting 
of A and B, was appointed and this tribunal also failed to make the 
award within the required time. Finally, a third tribunal consisting 
of persons other than A and B was constituted which made an award. 
It was held that the appointment of the second tribunal was made 
erroneously and all the proceedings before it were invalid. The 
Registrar was not bound to constitute a second tribunal immediately 
upon the expiration of the time within which an award had to be 
made. The invalidity of the proceedings before the second tribunal 
did not invalidate the award of the third tribunal, since in fact noth- 
ing material was done between the dates of the appointment of the 
second and third tribunals. The arbitration agreement providing for 
reference to the arbitration of the Bengal Chamber of Commerce in- 
cluded any question or dispute relating to or concerning or in con- 
nection with or in consequence of the original contract. The sub- 
stantive contract and the arbitration agreement are, so to speak, 
rolled into one and the latter has to be looked into in order to decide 
what are the matters which are agreed to be referred. A dispute re- 
lating to the payment of damages under the contract comes within 
the ambit of the arbitration clause.* 


4. AIR (1955) NUC 2924. 
5. AIR (1955) NUCG 2903. 
6. Ghewarchand v. Banwarilal, AIR (1955) NUC 1006. 





INTERNATIONAL ASPECTS 
OF ARBITRATION REFORM 


by Karl Wahle 


The problems existing in international commercial arbitration are 
primarily those of the recognition and enforcement of foreign arbitral 
agreements and awards. The trend toward reform of arbitration rules 
and unification of arbitration law is obvious. In order to facilitate 
a discussion principally in those countries having similar juridical con- 
cepts, an International Meeting for the Reform of Arbitration was 
convened in June 1954, under the sponsorship of the Italian Ministry 
of Foreign Affairs, in which arbitration experts of not less than 
eighteen countries participated, among them, from the United States, 
Professors Joseph Dainow of Louisiana State University and Elvin 
Latty of Duke University. 

The first topic was the various aspects of procedural law where 
the importance of rules of international arbitration agencies and of 
domestic organizations administering arbitration had to be taken into 
consideration. A detailed report of Professor Eugenio Minoli of the 
University of Modena, Italy, discussed the possibility of a unification 
of arbitration law, either by an international convention on certain 
aspects of arbitration, or by a movement for acceptance of general 
arbitration rules, which could be used within the framework of the 
liberty given to the parties under the respective domestic laws. Neither 
way, however, has yet had great success. Professor Minoli therefore 
suggested elaborating a Model Arbitration Act which could be adopted 
in one or several couniries and, based on the experience in those 
countries, later promulgated elsewhere, by which each state should be 
free to deviate from the pattern of the Model Act. 

In the discussion in which Andre Le Paige of Antwerp, Belgium, 
Dean R. H. Graveson of the Faculty of Law of London University, 
and Pieter Sanders, Secretary-General of the Netherlands Institute 
of Arbitration, pointed to the difficulties which the acceptance of a 
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Model Arbitration Act established on an international basis would 
meet if it were put to the test of acceptance in domestic legislations, 
Professor Mario Matteucchi, the Secretary-General of the Rome In- 
stitute for the Unification of Private Law, warned against the elabora- 
tion of an International Model Act and recommended rather the 
discussion of the several aspects, which may later lead to a unification 
of law. Other speakers, too, like Professors Karl Siegert of the Uni- 
versity of Goettingen, Germany, P. O. Bolding of the University of 
Upsala, Sweden, and Jean Robert of Paris, France, all pointed to the 
difficulties with which an International Model Act would be faced, 
and stressed the idea of getting an agreement on certain important 
aspects of arbitration law and procedure. Professor Joseph Dainow of 
Louisiana State University mentioned the situation in the United 
States where under the Rules of the American Arbitration Associa- 
tion a uniform procedure has been adopted and where the feeling 
that arbitration is not in competition with the courts is more notice- 
able, perhaps, than in other countries. 

Among other speakers, Professors Hans Schima of Vienna, Aus- 
tria, Jaime Guasp of Madrid, Spain, Max Guldener of Zurich, 
Switzerland, and several Italian judges, professors, and lawyers, re- 
ported on domestic experiences with commercial arbitration rules and 
arbitration procedure. Finally, a motion was accepted to the effect 
that an international committee of jurists under the auspices of the 
Italian organizations and the Italian Association for the Study of 
Civil Procedure should obtain an exchange of information on pending 
legislative reforms in the various countries and try to reach an agree- 
ment on those principles which might appear capable of acceptance 
in the arbitration law of many countries. 

It was further resolved to prepare a draft specifically for adoption 
by the Italian legislature, to be experimented with later in Italy, and 
further, to study the experience of permanent organized arbitration 
in trade associations and other commercial groups. 


The second topic of the Conference deliberations, the recognition 
and enforcement of foreign arbitral awards, was outlined in a report 
by Allessandro Migliazza of the University of Milan, Italy; various 
speakers mentioned the difficulties to be overcome in order to restrict 
challenges of an award rendered in another country, among them 
Charles Carabiber, President of the Court of Arbitration of the Inter- 
national Chamber of Commerce, which organization had drafted a 
Convention recently considered most favorably by the Economic and 
Social Council of the United Nations. It may be mentioned that the 
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President of the second section of the Conference, Professor Roberto 
Ago of the University of Milano, Italy, recommended that questions 
of dogmatic construction should be considered less than practical 
proposals for the improvement of arbitration law. A recommendation 
was adopted to the effect that in private international arbitration 
law the will of the parties should be primarily considered in de- 
termining applicable rules and law; only secondarily should con- 
sideration be given to other criteria, such as the place where arbitra- 
tion was held. The requirement that only nationals of the specific 
country may act as arbitrators within its territory should also defin- 
itely be eliminated from domestic legislations. Finally, the conditions 
for the enforcement of foreign awards should be restricted so that 
an award would be enforceable if valid under the law of the country 
where it was rendered and not contrary to the public policy of the 
forum where the execution is being sought. 


Whatever may be the permanent effect of the Conference con- 
siderations, it has given a most valuable basis for further examination 
of issues which are alive in many countries. Such Conference and 
the further work of implementing its recommendations will un- 

-doubtedly contribute to the uniformity of arbitration law and pro- 


cedures in international commercial arbitration. 





READINGS IN ARBITRATION 


RECENT BOOKS AND PAMPHLETS 


Draft of a Uniform Law on Arbitration in Respect to International 
Relations of Private Law and Explanatory Report. International 
Institute for the Unification of Private Law (Rome, Italy). 
U.P.L. 1954—Draft III(3). 68 p. For further reference to the 
activities of the Institute cp. Unification of Law. A General 
Survey of Work for the Unification of Private Law (Drafts and 
Conventions), 1954, 783 p. 

Arbitrators Award of Costs. By L. J. Blom-Cooper. 21 The Solicitor 
(London, 1954) 44-47. 

International Court of Justice, Yearbook 1953-1954. As in previous 
years, this report on the jurisdictional and administrative activi- 
ties contains a valuable bibliography, including the topic “Pacific 
Settlement of International Disputes—Arbitration and Judicial 
Decisions.” New York: International Documents Service, Co- 
lumbia University Press, 1954, 302 p. 

A Half Century of International Problems. A Lawyer's Views. By 
Frederic R. Coudert. A selection of articles and addresses by the 
prominent American lawyer and authority on international pro- 
cedure. An interesting correspondence of 1912 with John Bassett 
Moore and Admiral A. I. Mahan on the general subject of in- 
ternational arbitration is here printed for the first time (p. 183). 
New York: Columbia University Press, 1954, 352 p. $4.00. 

Laws and Practices Concerning the Conclusion of Treaties. This pub- 
lication of the United Nations Legislative Series contains a 
survey of the legal status and practice of many countries, among 
them the United States (p. 125-134), and a most valuable bib- 
liography on the law of treaties (p. 141-189). (1953) 189 p. 
$3.00. 
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Labor Disputes and their Settlement. By Kurt Braun. Johns Hopkins 


Press, Baltimore, 1955, 343 p. $6.00. This revised and enlarged 
edition of the author’s previous book, “Settlement of Industrial 
Disputes” (1944), analyses the background of labor-manage- 
ment controversies and describes various methods for their solu- 
tion. The available machinery, public and private, is carefully 
considered, as well as the manifold settlement procedures. The 
attitude to the establishment of labor courts in the United States 
is also discussed. 


Arbitration Today. Proceedings of the Eighth Annual Meeting of the 


National Academy of Arbitrators. Boston, Mass., January 27 and 
29, 1955. Edited by Jean T. McKelvey. Bureau of National 
Affairs, Washington, D.C., 1955. 211 p. $8.50. This most valu- 
able collection of papers and commentaries on vital questions 
of labor-management arbitration includes addresses by Benjamin 
Aaron “The Uses of the Past in Arbitration”; William W. Waite 
on “Problems in the Arbitration of Wage Incentives”; James J. 
Healy on “The Factor of Ability in Labor Relations”; Benja- 
min C. Roberts on “The Arbitration of Alleged Security Risks” ; 
Carroll R. Daugherty on “Arbitration by the National Railroad 
Adjustment Board”; George W. Taylor on “Security Concepts” ; 
and “Arbitration of Jurisdictional Disputes” by David L. Cole, 
Nathan J. Feinsinger and John T. Dunlop. 


A Statement of the Laws of Brazil in Matters Affecting Business, sec- 


ond edition, by Jose T. Nabuco, a lawyer of Rio de Janeiro; and 
A Statement of the Laws of Ecuador in Matters Affecting Busi- 
ness, second edition, by Eduardo Serrano Moscoso, a lawyer of 
Quito. 

These volumes follow the pattern of presentation which gives 
valuable information on the principal legal and administrative 
provisions which affect business activities in the countries con- 
cerned. Among the many subjects treated in the volumes are 
the rights and duties of foreigners, the establishment and opera- 
tion of commercial companies, taxation, social legislation, en- 
forcement of foreign judgments, industrial property rights, ad- 
ministration of estates, banking legislation, economic controls 
of currency and exchange rates and the administration of import 
and export licenses. Pan American Union, Washington, D. C. 
1955. Each volume $5.00. 
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Foreign Relations of the United States, 1935, vol. I-IV, 1936, vol. 
I-V, 1937, vol. I-V. Many of the documents relate to negotia- 
tions for reciprocal trade agreements, to representations against 
discriminatory practices damaging to American commerce, and 
to efforts to secure equitable treatment for American interests, 
especially foreign investments. Among subjects mentioned are 
the arbitration of the claim of the Simmons Construction Com- 
pany against the Costa Rican Government (1935 vol. I), and 
the final ending of the dispute between Colombia and Peru over 
Leticia (1935 vol. IV). Washington, D. C.: Government Print- 
ing Office, 1953 and 1954. 


ARTICLES AND NOTES IN LEGAL PERIODICALS 


Enforcement of Arbitration Clauses in Collective Bargaining Agree- 
ments in the Federal Courts. By Louis Rosenman. 23 George 
Washington Law Review (1955) 581. 

Arbitration and its Uses in 36 firms in Wisconsin. By D. H. Kruger. 
6 Labor Law Journal (1955) 165. 


Commercial Arbitration. By G. Ellenbogen. 1 Business Law Review 


(London, 1954) 247. 

The Development of Arbitration in England and America. By Milton 
S. Marks. 134 New York Law Journal, No. 7 and 8, July 12 and 
13, 1955, p. 4. 

The Enforcement of Grievance Arbitration Provisions. By William 
P. Murphy. 23 Tennessee Law Review (1955) 959. 

Validity of Arbitration Provisions in Federal Procurement Contracts. 
By Shalle Stephen Fine. 9 Miami Law Quarterly (1955) 451. 

An Evaluation of a State Tripartite Arbitration Agency. By A. J. 
Joseph Emerzian. 6 Labor Law Journal (1955) 234. 

Japan’s Tripartite Labor Relations Commissions. By Solomon B. 
Levine. 6 Labor Law Journal (1955) 475. 

The International Enforcement of English Arbitral Awards. By M. H. 
Bresch. 2 Business Law Review (London, 1955) 98. 

Reason, Contract, and Law in Labor Relations. By Harry Shulman. 
68 Harvard Law Review (1955) 999, 

Arbitrators Exceeded their Authority by holding that right to dis- 
charge Communist employee could be waived and by ordering 
reinstatement (Black v. Cutter Laboratories, 43 Cal. 2d 813, 278 
P. 2d 905). 68 Harvard L. Rev. (1955) 1285; 7 Syracuse L. Rev. 
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(1955) 357; 28 Southern California L. Rev. (1955) 410; 103 
Univ. of Pa. L. Rev. (1955) 983; 4 Utah L. Rev. 422. 

Effect of Arbitration Agreements (Greyhound Corp. v. Amalgamated 
Association, 44 Wisc. 2d 808, 271 P. 2d 689). By Robert W. 
Wertberg. 30 Washington L. Rev. (1955) 149. 

Conflicts of Laws—Choice of Laws—Arbitration (Miller v. The 
American Ins. Co. of Newark, N. J., 124 F. Supp. 160, W.D. 
Ark., 1954). 1 South Texas L. J. (1955) 403; 53 Michigan L. 
Review 1178. 

When is a Stay not an Injunction? (Baltimore Contractors, Inc, v. 
Bodinger, 75 Sup. Ct. 249). By Burton Lowitz. 7 Syracuse L. 
Rev. (1955) 398. Cp, also 4 Virginia L. Rev. (1955) 533 and 2 
Univ. of California Los Angeles L. Rev. (1955) 427. 

Party Repudiating a contract held entitled to assert arbitration clause. 
(Batter Building Materials Co. v. Kirschner, 110 A. 2d 464). 
41 Virginia L. Rev. (1955) 523; 35 Boston Univ. L. Rev. (1955) 
441. 


A Uniform Arbitration Act for Illinois? Summer issue of University 


of Illinois Law Forum vol. 1955 p. 297. 


Mediators as Arbitrators. By Julius J. Manson. 6 Labor Law Journal 
(1955) 587. 


Arbitration Clauses in Connecticut Labor Contracts, Bulletin No. 6, 
Labor-Management Institute, University of Connecticut, Storrs, 
Conn. (November 1954). 


Interpretation and Application of Section 301(a) of the Labor-Man- 
agement Relations Act. 103 U. of Pennsylvania L. R. (1955) 902. 


Strike over Arbitrable Dispute Held Breach of Arbitration Clause 
(W. L. Mead, Inc. v. International Brotherhood of Teamsters, 
126 F. Supp. 466). 68 Harvard L. R. (1955) 1472. 


The Law’s Delay and the Pennsylvania Arbitration Plan. By Howard 
C. Westwood. 39 Journal of the American Judicature Society 
(1955) 50, and 22 Journal of the Bar Association of the District 
of Columbia (1955) 341. 


Labor Law-Compulsory Arbitration (Fairfield Hospital Assn. v. Public 
Building Service Union, 64 N. W. 2d 16). 39 Minnesota Law 
Review (1955) 322. 


The Right of a Court to interpret an arbitration clause extends to 
inquiry within the agreed dispute (Theofano Maritime Co. v. 
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9,551, 19 Long Tons, 122 F. Supp. 853, D. Maryland, 1954). 43 
Georgetown Law Journal (1955) 285. 

Arbitration—Right of Employer to discharge employee who refuses 
to testify concerning his communist affiliation (J. H. Day Co., 
22 L. A. Rep. 751). 53 Michigan Law Review (1955) 625. 


Where Sole Ground of Federal Jurisdiction is Diversity of Citizen- 
ship, defendant held not bound by applicable state law relating 
to enforcement of arbitration agreements, but entitled to stay 
under Federal Arbitration Act. (Bernhardt v. Polygraphic Corp. 
of America, 218 F. 2d 948, 2d Cir. 1955). 41 Virginia Law Re- 
view (1955) 379. 


Incorporation of Arbitration Clause by Reference (Riverdale Fabrics 
Corp. v. Tillinghast-Stiles Corp., 306 N. Y. 288). 29 St. John’s 
Law Review (1954) 135; 39 Minnesota Law Review (1955) 311. 
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ACT RELATING TO ARBITRATION 
AND TO MAKE UNIFORM 
THE LAW WITH REFERENCE THERETO 


Section 1. [Validity of Arbitration Agreement.] A written agree- 
ment to submit any existing controversy to arbitration or a provision 
in a written contract to submit to arbitration any controversy there- 
after arising between the parties is valid, enforceable and irrevocable, 
save upon such grounds as exist at law or in equity for the revocation 
of any contract. This act also applies to arbitration agreements between 
employers and employees or between their respective representatives 
(unless otherwise provided in the agreement). 

Section 2. [Proceedings to Compel or Stay Arbitration.] 

(a) On application of a party showing an agreement described 
in Section 1, and the opposing party’s refusal to arbitrate, the Court 
shall order the parties to proceed with arbitration, but if the opposing 
party denies the existence of the agreement to arbitrate, the Court 
shall proceed summarily to the determination of the issue so raised 
and shall order arbitration if found for the moving party, otherwise, 
the application shall be denied. 

(b) On application, the court may stay an arbitration proceed- 
ing commenced or threatened on a showing that there is no agree- 
ment to arbitrate. Such an issue, when in substantial and bona fide 
dispute, shall be forthwith and summarily tried and the stay ordered 
if found for the moving party. If found for the opposing party, the 
court shall order the parties to proceed to arbitration. 

(c) If an issue referable to arbitration under the alleged agree- 
ment is involved in an action or proceeding pending in a court having 
jurisdiction to hear applications under subdivision (a) of this Section, 
the application shall be made therein. Otherwise and subject to Sec- 
tion 18, the application may be made in any court of competent 
jurisdiction. 
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(d) Any action or proceeding involving an issue subject to arbi- 
tration shall be stayed if an order for arbitration or an application 
therefor has been made under this section or, if the issue is severable, 
the stay may be with respect thereto only, When the application is 
made in such action or proceeding, the order for arbitration shall 
include such stay. 

(e) An order for arbitration shall not be refused on the ground 
that the claim in issue lacks merit or bona fides or because any fault 
or grounds for the claim sought to be arbitrated have not been shown. 


Section 3. [Appointment of Arbitrators by Court.] If the arbitration 
agreement provides a method of appointment of arbitrators, this 
method shall be followed. In the absence thereof, or if the agreed 
method fails or for any reason cannot be followed, or when an arbi- 
trator appointed fails or is unable to act and his successor has not 
been duly appointed, the court on application of a party shall ap- 
point one or more arbitrators. An arbitrator so appointed has all the 
powers of one specifically named in the agreement. 

SecTIon 4. [Majority Action by Arbitrators.] The powers of the arbi- 
trators may be exercised by a majority unless otherwise provided by 
the agreement or by this act. 


Section 5. [Hearing.] Unless otherwise provided by the agreement: 

(a) The arbitrators shall appoint a time and place for the hear- 
ing and cause notification to the parties to be served personally or 
by registered mail not less than five days before the hearing. Appear- 
ance at the hearing waives such notice. The arbitrators may adjourn 
the hearing from time to time as necessary and, on request of a party 
and for good cause, or upon their own motion may postpone the 
hearing to a time not later than the date fixed by the agreement for 
making the award unless the parties consent to a later date. The arbi- 
trators may hear and determine the controversy upon the evidence 
produced notwithstanding the failure of a party duly notified to 
appear. The court on application may direct the arbitrators to pro- 
ceed promptly with the hearing and determination of the controversy. 


(b) The parties are entitled to be heard, to present evidence 
material to the controversy and to cross-examine witnesses appearing 
at the hearing. 


(c) The hearing shall be conducted by all the arbitrators but 
a Majority may determine any question and render a final award. 
If, during the course of the hearing, an arbitrator for any reason 
ceases to act, the remaining arbitrator or arbitrators appointed to act 
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as neutrals may continue with the hearing and determination of the 
controversy. 


Section 6. [Representation by Attorney.] A party has the right to be 
represented by an attorney at any proceeding or hearing under this 
act. A waiver thereof prior to the proceeding or hearing is ineffective. 


Section 7. (Witnesses, Subpoenas, Depositions.] 

(a) The arbitrators may issue (cause to be issued) subpoenas 
for the attendance of witnesses and for the production of books, 
records, documents and other evidence, and shall have the power to 
administer oaths. Subpoenas so issued shall be served, and upon ap- 
plication to the Court by a party or the arbitrators, enforced, in the 
manner provided by law for the service and enforcement of subpoenas 
in a civil action. 

(b) On application of a party and for use as evidence, the arbi- 
trators may permit a deposition to be taken, in the manner and upon 
the terms designated by the arbitrators, of a witness who cannot be 
subpoenaed or is unable to attend the hearing. 

(c) All provisions of law compelling a person under subpoena to 
testify are applicable. 

(d) Fees for attendance as a witness shall be the same as for a 
witness in the Court. 

Section 8. [Award.] 

(a) The award shall be in writing and signed by the arbitrators 
joining in the award. The arbitrators shall deliver a copy to each 
party personally or by registered mail, or as provided in the agree- 
ment. 

(b) An award shall be made within the time fixed therefor by 
the agreement or, if not so fixed, within such time as the court orders 
on application of a party. The parties may extend the time in writing 
either before or after the expiration thereof. A party waives the ob- 
jection that an award was not made within the time required unless 
he notifies the arbitrators of his objection prior to the delivery of 
the award to him. 








Section 9. [Change of Award by Arbitrators.] On application of a 
party or, if an application to the court is pending under Sections 11, 
12 or 13, on submission to the arbitrators by the court under such 
conditions as the court may order, the arbitrators may modify or cor- 
rect the award upon the grounds stated in paragraphs (1) and (3) 
of subdivision (a) of Section 13, or for the purpose of clarifying the 
award, The application shall be made within twenty days after de- 












150 
















DOCUMENTATION 


livery of the award to the applicant. Written notice thereof shall be 
given forthwith to the opposing party, stating he must serve his ob- 
jections thereto, if any, within ten days from the notice. The award 
so modified or corrected is subject to the provisions of Sections 11, 
12 and 13. 
Section 10. [Fees and Expenses of Arbitration.] Unless otherwise pro- 
vided in the agreement to arbitrate, the arbitrators’ expenses and fees, 
together with other expenses, not including counsel fees, incurred 
in the conduct of the arbitration, shall be paid as provided in the 
award. 
SecTION 11. [Confirmation of an Award.| Upon application of a 
party, the Court shall confirm an award, unless within the time limits 
hereinafter imposed grounds are urged for vacating or modifying or 
correcting the award, in which case the court shall proceed as pro- 
vided in Sections 12 and 13. 
Section 12. [Vacating an Award.] 

(a) Upon application of a party, the court shall vacate an award 
where: 

(1) The award was procured by corruption, fraud or other 
undue means; 

(2) There was evident partiality by an arbitrator appointed 
as a neutral or corruption in any of the arbitrators or miscon- 
duct prejudicing the rights of any party; 

(3) The arbitrators exceeded their powers or rendered an 
award contrary to public policy; 

(4) The award is so indefinite or incomplete that it can- 
not be performed; 

(5) The arbitrators refused to postpone the hearing upon 
sufficient cause being shown therefor or refused to hear evidence 
material to the controversy or otherwise so conducted the hearing, 
contrary to the provisions of Section 5, as to prejudice substan- 
tially the rights of a party; 

(6) The award is so grossly erroneous as to imply bad faith 
on the part of the arbitrators; or 

(7) There was no arbitration agreement and the issue was 
not adversely determined in proceedings under Section 2 and 
the party did not participate in the arbitration hearing without 
raising the objection; 

But the fact that the relief was such that it could not or 
would not be granted by a court of law or equity is not ground 

for vacating or refusing to confirm the award. 
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(b) An application under this Section shall be made within 
ninety days after delivery of a copy of the award to the applicant, 
except that, if predicated upon corruption, fraud or other undue 
means, it shall be made within ninety days after such grounds are 
known or should have been known. 

(c) In vacating the award on grounds other than stated in 
clause (7) of Subsection (a) the court may order a rehearing before 
new arbitrators chosen as provided in the agreement, or in the ab- 
sence thereof, by the court in accordance with Section 3, or, if the 
award is vacated on grounds set forth in clauses (3), (4), and (5) 
of Subsection (a) the court may order a rehearing before the arbi- 
trators who made the award or their successors appointed in accord- 
ance with Section 3. The time within which the agreement requires 
the award to be made is applicable to the rehearing and commences 
from the date of the order. 

(d) If the application to vacate is denied and no motion to 
modify or correct the award is pending, the court shall confirm the 
award. 


Section 13. [Modification or Correction of Award.] 

(a) Upon application made within ninety days after delivery 
of a copy of the award to the applicant, the court shall modify or 
correct the award where: 

(1) There was an evident miscalculation of figures or an 
evident mistake in the description of any person, thing or prop- 
erty referred to in the award; 

(2) The arbitrators have awarded upon a matter not sub- 
mitted to them and the award may be corrected without affecting 
the merits of the decision upon the issues submitted; or 

(3) The award is imperfect in a matter of form, not af- 
fecting the merits of the controversy. 

(b) If the application is granted, the court shall modify and 
correct the award so as to effect its intent and shall confirm the 
award as so modified and corrected. Otherwise, the court shall con- 
firm the award as made. 

(c) An application to modify or correct an award may be joined 
in the alternative with an application to vacate the award. 
Section 14. [Judgment or Decree on Award.] Upon the granting of 
an order confirming, modifying or correcting an award, judgment 
or decree shall be entered in conformity therewith and be enforced 
as any other judgment or decree. Costs of the application and of 
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the proceedings subsequent thereto, and disbursements may be 
awarded by the court. 


Section 15. [Judgment Roll, Docketing.] 
(a) On entry of judgment or decree, the clerk shall prepare 
the judgment roll consisting, to the extent filed, of the following: 
(1) The agreement and each written extension of the time 
within which to make the award; 
(2) The award; 
(3) A copy of the order confirming, modifying or correcting 
the award; and 
(4) A copy of the judgment or decree. 
(b) The judgment or decree may be docketed as if rendered in 
an action.] 


Section 16. [Applications to Court.] Except as otherwise provided, an 
application to the court under this act shall be by motion and shall 
be heard in the manner and upon the notice provided by law or rule 
of court for the making and hearing of motions. Unless the parties 
have agreed otherwise, notice of an initial application for an order 
shall be served in the manner provided by law for the service of a 
summons in an action. 


Section 17. [Court, Jurisdiction.] The term “court” means any court 
of competent jurisdiction of this State. The making of an agreement 
described in Section 1 providing for arbitration in this State confers 
jurisdiction on the court to enforce the agreement under this Act 
and to enter judgment on an award thereunder. 

Section 18. [Venue.] An initial application shall be made to the 
court of the [county] in which the agreement provides the arbitra- 
tion hearing shall be held or, if the hearing has been held, in the 
county in which it was held. Otherwise the application shall be made 
in the [county] where the adverse party resides or has a place of 
business or, if he has no residence or place of business in this State, 
to the court of any [county]. All subsequent applications shall be 
made to the court hearing the initial application unless the court 
otherwise directs. 


Section 19. [Appeals.] 
(a) An appeal may be taken from: 
(1) An order denying an application to compel arbitration 
made under Section 2; 
(2) An order granting an application to stay arbitration 
made under Section 2(b) ; 
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(3) An order confirming or denying confirmation of an 
award; 

(4) An order modifying or correcting an award; 

(5) An order vacating an award without directing a re- 
hearing; or 

(6) A judgment or decree entered pursuant to the pro- 
visions of this act. 
(b) The appeal shall be taken in the manner and to the same 

extent as from orders or judgments in a civil action. 


Section 20. [Act Not Retroactive.| This act applies only to agree- 
ments made subsequent to the taking effect of this act. 


Section 21. [Uniformity of Interpretation.] This act shall be so con- 
strued as to effectuate its general purpose to make uniform the law 
of those states which enact it. 


SEcTION 22. [Constitutionality.] If any provision of this act or the 
application thereof to any person or circumstance is held invalid, the 
invalidity shall not affect other provisions or applications of the act 
which can be given without the invalid provision or application, and 
to this end the provisions of this act are severable. 


Section 23. [Short Title.| This act may be cited as the Uniform 
Arbitration Act. 


Section 24. [Repeal.] All acts or parts of acts which are inconsistent 
with the provisions of this act are hereby repealed. 


Section 25. [Time of Taking Effect.] This act shall take effect 





Brackets enclose language which the Commissioners suggest 
may be used by those States desiring to do so. 
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Editor’s note: Among the service agreements which the American Ar- 
bitration Association has concluded with commercial organizations 
abroad for mutual use of arbitration facilities, two recent ones are 
of special interest in that they may set a pattern for others to follow. 


AGREEMENT BETWEEN THE FEDERATION OF 
INDIAN CHAMBERS OF COMMERCE AND [NDUSTRY 
AND THE 
AMERICAN ARBITRATION ASSOCIATION 
REGARDING THE USE OF ARBITRATION FACILITIES 
IN TRADE BETWEEN 
INDIA AND THE UNITED STATES OF AMERICA 


1. The Federation of Indian Chambers of Commerce and Industry 
and the American Arbitration Association are agreed henceforth to 
recommend to firms engaged in Indo-American trade the insertion in 
their contracts of the following arbitration clause: 
“Any dispute or claim arising out of or relating to this contract 
shall be settled by arbitration. If the arbitration is to be held in 
India, the dispute shall be submitted to the Arbitration Tribunal 
of the Federation of Indian Chambers of Commerce and In- 
dustry and shall be conducted in accordance with the Rules of 
that Tribunal. If the arbitration is to be held in the United 
States of America, it shall be conducted in accordance with the 
Rules of the American Arbitration Association. 
In the event that the parties have not designated the place of 
arbitration or are unable to agree thereon within 30 days after 
the demand for arbitration has been made, the place of arbitra- 
tion shall be determined by a Joint Arbitration Committee of 
three members, one to be appointed by the Arbitration Sub- 
Committee of the Federation, another by the American Arbitra- 
tion Association and the third of a nationality other than that 
of any one of the parties to act as Chairman to be chosen by 
the other two members. In deciding the place of arbitration, the 
Joint Arbitration Committee shall consider among others the 
principle that if only the quality of the goods is in dispute and/or 
inspection of the goods is necessary, arbitration of such case 
shall take place at the place where the merchandise is located. 
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The party demanding arbitration according as he is resident in 
India or the United States of America shall give notice to the 
Arbitration Tribunal of the Federation or the American Arbi- 
tration Association, as the case may be. The Arbitration Tribunal 
of the Federation or the American Arbitration Association, as 
the case may be, shall request both the parties to submit their 
agreement and reasons within 30 days for preference regarding 
the place of arbitration. The determination of the place by the 
Joint Arbitration Committee shall be final and binding.” 
2. The Federation and the American Arbitration Association each 
agrees to establish and maintain such international Panels of Arbitra- 
tors as may be necessary to carry out the purpose of this Agreement, 
viz., to co-operate in promoting the use of mutual facilities for com- 
mercial arbitration between the two countries and to advise each 
other of the personnel of these Panels. 
New Delhi, India. Date: January 1, 1955 


The Federation of Indian Chambers of 
Commerce and Industry 
B. M. Birla, President 


New York, N. Y. Date: March 23, 1955 


The American Arbitration Association 
Whitney North Seymour, President 





DOCUMENTATION 


AGREEMENT BETWEEN 
THE BENGAL CHAMBER OF COMMERCE AND INDUSTRY 
AND THE AMERICAN ARBITRATION ASSOCIATION 
DATED 23 MARCH, 1955 
TO FACILITATE THE USE OF 
COMMERCIAL ARBITRATION IN TRADE 
BETWEEN NORTH EASTERN INDIA 
AND THE UNITED STATES OF AMERICA 


Being convinced that a wider use of commercial arbitration 
would lend confidence and stability to commercial transactions be- 
tween firms in North Eastern India and in the United States of 
America, the Bengal Chamber of Commerce and Industry and the 
American Arbitration Association are agreed henceforth to recom- 
mend that trade groups and individual firms who usually do not use 
the arbitration facilities of the Bengal Chamber of Commerce and In- 
dustry or of other commercial organizations in North Eastern India, 
should insert in their contracts the following clause: 


“All matters, questions, disputes, differences and/or claims 
which may arise between the parties out of and/or concerning 
and/or in connection with and/or in consequence of or relating 
to this contract including matters relating to insurance and 
demurrage whether or not the obligations of either or both parties 
under this contract be subsisting at the time of such dispute and 
whether or not this contract has been terminated or purported 
to be terminated or completed, shall be finally settled by arbi- 
tration at pursuant to the North 
Eastern India-American Trade Arbitration Agreement of March 
23, 1955 by which each party hereto is bound.” 





The terms of the agreement referred to in this clause are as fol- 
lows: — 


1) Arbitration to be held in North Eastern India shall be conducted 
under the rules of the Bengal Chamber of Commerce and Industry; 
arbitration to be held in the United States of America shall be con- 
ducted in accordance with the rules of the American Arbitration 
Association. The aforementioned Chamber and Association shall here- 
after be referred to as “agency”. 


2) In case arbitration is to be held in North Eastern India but out- 
side of Calcutta, the Bengal Chamber of Commerce shall be author- 
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ized to designate an appropriate arbitration agency. 

3(a) If the place where the arbitration is to take place is not desig- 
nated in the contract and if the parties fail to agree in writing on 
such place within a month, the party demanding arbitration shall 
give notice to the agency of the country in which such party resides. 
On receipt of such notice, this agency shall refer the matter to the 
standing Arbitration Committee which shall consist of three mem- 
bers, two of whom shall be appointed by the agency and these two 
members so appointed shall choose a third member who will act as 
Chairman of this standing Arbitration Committee. The third member 
so appointed shall not be a member of the agency. The agency in 
the country in which the party demanding arbitration resides shall 
inform the agency in which the other party resides and shall request 
such other agency to inform the other party that he should submit 
to such other agency, within fourteen days, his/its preference, sup- 
ported by arguments and reasons therefor, that the arbitration should 
be ,held in a particular place and on receiving particulars of this 
preference such other agency will transmit such particulars to the 
standing Arbitration Committee constituted in the country in which 
the party demanding arbitration resides. 


The standing Arbitration Committee, constituted under the pro- 
visions of this clause in India and in U.S.A., shall sit respectively in 
Calcutta and New York. 


The determination of the place of arbitration by the Standing 
Arbitration Committee in the country in which the party demanding 
arbitration resides shall be final and binding upon both parties to 
the controversy and in connection with such determination the de- 
cision of the majority shall prevail. 

(b) In the event of both or all parties to the dispute making de- 

mands for arbitration the reference to the agency which is prior in 
time shall alone be proceeded upon. For the purpose of this sub- 
clause the date on which a reference is received by an agency shall 
be deemd to be the date of such reference. 
4) The agencies each agree to establish such International Panels of 
Arbitrators as may be necessary to carry out the provisions of this 
agreement and to advise each other of the personnel of these panels. 
5) Both agencies will co-operate in advancing international com- 
mercial arbitration, through increased use of the facilities of their 
organization, and will advise each other concerning mutual policies 
and progress in the interests of India-American trade. 

The foregoing shall be known as the North Eastern India- 
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American Trade Arbitration Agreement and shall be deemed to be 
incorporated in any contract containing the following clause: 


“All matters, questions, disputes, differences and/or claims 
which may arise between the parties out of and/or concerning 
and/or in connection with and/or in consequence of or relating 
to insurance and demurrage whether or not the obligations of 
either or both parties under this contract be subsisting at the 
time of such dispute and whether or not this contract has been 
terminated or purported to be terminated or completed, shall 
be finally settled by arbitration at 
pursuant to the North Eastern India-American Trade Arbitra- 
tion Agreement of March 23, 1955 by which each party thereto 
is bound.” 





American Arbitration Association 
Whitney North Seymour, President 


Bengal Chamber of Commerce and Industry 
G. A. S. Sim, President 
D. C. Fairbairn, Secretary 





REVIEW OF COURT DECISIONS 


HIS review covers decisions in civil, commercial and labor-manage- 

ment cases, arranged under five headings: I. The Arbitration 
Clause, Il. The Arbitrable Issue, II. The Enforcement of Arbitra- 
tion Agreements, IV. The Arbitrator, V. The Proceedings, V1. The 
Award. 


1. THE ARBITRATION CLAUSE 


HIRING OF ACCOUNTANT TO MAKE INDEPENDENT INVESTIGA- 
TION WITH THE UNDERSTANDING THAT HIS FINDINGS WOULD 
BE BINDING ON PARTIES “FALLS SHORT OF AN ARBITRATION.” 
The accountant, in this case, was deemed to be more in the nature of a 
“third party.” Cheminol Corporation v. Ohlsson, 283 P. 2d 773 (Cal. App. 
2d Dist., May 24, 1955, Ashburn, J. p. t.). 


ARBITRATION PROVISION IN THE CONSTITUTION OF THE AM- 
ERICAN FEDERATION OF MUSICIANS DOES NOT BIND AN AGENT 
FOR A MUSICIAN TO ARBITRATE WITH THE PRINCIPAL despite 
clause in agreement that “. . . provisions of the Constitution . . . apply to 
and shall govern this contract . . .” The court ruled that this provision re- 
ferred merely to the method of performance of the contract and not to arbi- 
tration of disputes arising out of the agreement. A motion of the musician 
to stay an action pending arbitration was therefore denied. Talent Repre- 
sentatives v. Maxwell, N.Y.L.J., May 17, 1955, p. 6, Steuer, J. 


EMPLOYERS’ ASSOCIATION WAS NOT THE AUTHORIZED AGENT 
OF FORMER MEMBER IN SUBMITTING DISPUTE TO ARBITRA- 
TION, even though grievance arose while employer was still a member of the 
association. Furthermore, the ten day notice provision of Sec. 1458, C.P.A. 
was deemed insufficient to bar the employer from arguing the issue of the 
existence of a binding arbitration agreement, inasmuch as he denied that the 
association was acting as his lawful agent in submitting the matter to arbi- 
tration. Farrenkopf v. New York Electrotypers’ Union No. 100, N.Y.L.J., May 
31, 1955, p. 16, Hill, J.) 
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ACTION AGAINST ENGINEER STAYED PENDING ARBITRATION 
OF DISPUTE BETWEEN BUYER AND SELLER despite the fact that 
engineer was not party to arbitration agreement. A buyer brought suit against 
the seller of air conditioning units and the engineer who drew the specifica- 
tions. The seller invoked the arbitration clause included in the purchase con- 
tract and asked that the suit be stayed. The court also stayed the suit against 
the engineer on the ground that the cause of action against the engineer was 
“so intertwined with the issues to be decided in the arbitration proceeding 
... that in the exercise of discretion the City Court action should be stayed 
as to all parties therein.” The court referred to Dot’s Boulevard Corp. v. 
Rosenfeld, 285 App. Div. 425, 137 N.Y.S. 2d 470, digested in Arb. J. 1955 
p. 105. Cold Wave Cooling Corp. v. Famous Jerome, 141 N.Y.S. 2d 898 (May 
6, 1955, Conlon, J.). 


ARBITRATION CLAUSE IN A CONTRACT FORM NOT BINDING 
WHEN THIS CLAUSE WAS NEITHER MENTIONED IN NOR AT- 
TACHED TO PURCHASE ORDER, Purchase contract stated: “This con- 
tract is placed in accordance with the conditions of contract form ISM 826 
Rev. Copy attached and can be modified or supplemented only in writing 
and signed by both parties hereto.” The Court held that since the contract 
form was not attached to the purchase order or the arbitration clause other- 
wise called to the seller’s attention, the agreement to arbitrate could not be 
deemed to have been so clearly expressed as to warrant a direction by the 
Court to arbitrate. The Court, relying on the Riverdale Fabrics Corp. case, 
306 N.Y. 288, 118 N.E. 2d 104, digested in Arb. J. 1954, p. 48, reversed 
the decisions which had denied a stay of arbitration. American Rail & Steel 
Co. v. India Supply Mission (Government of India), 308 N.Y. 577, 127 N.E. 
2d 562 (Ct. of App., June 9, 1955, Dye, J.) 


ARBITRATION CLAUSE ON PRINTED CONTRACT FOR PURCHASE 
OF TOMATOES NOT BINDING WHERE BUYER CROSSED OUT 
CLAUSE AND MARKED IT “VOID.” Motion to stay ccurt action for 
breach of contract pending arbitration was therefore denied. San Joaquin 
Valley Tomato Growers Assoc. v. Herschel Canning Co., 130 A.C.A. 137, 
278 P. 2d 448 (Cal. App. 3rd Dist., Jan. 5, 1955, Van Dyke, P. J.) 


ARBITRATION CLAUSES IN SALES CONTRACTS OF BURLAP AND 
JUTE ASSOCIATION APPLY ONLY TO BUYERS AND SELLERS, NOT 
TO GUARANTORS. Said the Court: “The arbitration clauses in the Burlap 
and Jute Association contracts are, by their terms, applicable only to disputes 
between the parties to such contracts, viz: buyer and seller. They are not 
broad enough to encompass disputes between the buyer or seller on the one 
hand and a guarantor on the other. The qualifications of petitioner’s guaran- 
tees... merely made the Burlap & Jute Association contract . . . the test 
of proper performance upon which the liability of petitioner was made depen- 
dent. Said qualifications fell short of affirmative undertakings by petitioner 
to submit the questicn of its liability upon the guarantees to arbitration.” 
H. D, Sheldon & Co. v. Anniston Mills, 138 N.Y.S. 2d 720 (Sup. Ct., Feb. 16, 
1955, Schreiber, J.). 


161 





THE ARBITRATION JOURNAL 


TRIAL ORDERED TO DETERMINE EXISTENCE OF ARBITRATION 
AGREEMENT WHERE A QUOTATION SHEET FOR TEXTILE FAB- 
RICS CONTAINING ARBITRATION CLAUSE WAS UNSIGNED, AL- 
THOUGH SPACE WAS PROVIDED FOR SIGNATURE, AND WHERE 
PARTY WAS ADVISED OVER TELEPHONE THAT HE MAY DISRE- 
GARD QUOTATION SHEET. Affidavits were not deemed sufficient to 
determine whether an arbitration agreement existed in this case. Princeton 
Rayon Corp. v. Gayley Mill Corp., 309 N.Y. 13, 127 N.E. 2d 729 (June 10, 
1955, Dye, J.). 


ll. THE ARBITRABLE ISSUE 


DISPUTE OVER DISCONTINUANCE OF BUSINESS AT CONTRACT 
TERMINATION IS NOT ARBITRABLE where the employer “relies upon 
the expiration of the term of the contract and his right not to exercise the 
option to renew. The court is not concerned with the motives of the petitioner 
since by the terms of the contract they are irrelevant.” Application of Gott- 
fried Oppenheimer, Inc., 140 N.Y.S. 2d 521 (March 11, 1955, McNally, J.). 


ARBITRATION CLAUSE SURVIVES BREACH OR REPUDIATION OF 
CONTRACT BY ONE PARTY, regardless whether such breach was ac- 
quiesced in by the other. The Court held that the contract survives for purpose 
of measuring claims arising from breach and that the arbitration clause sur- 
vives for determining the mode of settlement of such claims. Batter Building 


Materials Co, v. Kirschner, 110 A. 2d 464 (Sup. Ct. of Err., Conn., Dec. 21, 
1954, O’Sullivan, Assoc. J.). Cp. Note, 41 Virginia Law Review 523 (1955), 
35 Boston University Law Review 441 (1955). 


GRIEVANCES ARISING DURING CONTRACT ARE ARBITRABLE 
EVEN AFTER EXPIRATION OF CONTRACT AND ARBITRATION 
MAY BE ENFORCED UNDER SECTION 301 TAFT-HARTLEY ACT. 
Said the Court: “Plaintiff’s remedy, and the substantive rights that plaintiff 
relies upon, are created by this Federal Act.” Textile Workers Union of 
America, C.1.0. v. Lincoln Mills of Alabama, 24 L.A. 676 (U.S. Dist. Ct. 
N.D. Ala., April 29, 1955, Grooms, D. J.). 


DISPUTE OVER RIGHT OF EMPLOYER TO SET STANDARDS OF 
PRODUCTION HIGHER THAN THE MINIMUM SET IN COLLECTIVE 
BARGAINING AGREEMENT WAS ARBITRABLE under a clause referring 
to disputes over “meaning of the contract.” An award was confirmed as not 
in excess of arbitrator’s authority. Kohm v. Steel Scaffolding Co., N.Y.L.J., 
April 28, 1955, p. 7, Walter, J. 


COMPANY’S NOTICE TO UNION OF INTENTION TO ARBITRATE 
“THE RIGHT OF THE COMPANY TO INSTITUTE AN INCENTIVE 
PAY PLAN” satisfied requirements of an arbitration clause which referred 
to “all complaints, claims, controversies, disputes, differences or grievances” 
despite the fact that the collective bargaining agreement did not mention 
any incentive plan. Fay v. Farber & Shlevin, N.Y.L.J., June 17, 1955, p. 10, 
Beckinella, J. 
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DISPUTE OVER BREACH OF CONSTRUCTION CONTRACT IS NOT 
ARBITRABLE UNDER STANDARD FORM OF AMERICAN INSTITUTE 
OF ARCHITECTS inasmuch as the parties did not intend to submit such 
claims to arbitration. At the same time, the court directed arbitration of 
several arbitrable issues, not involving breach of contract. Said the Court: 
“It is clear that the arbitration will be completed long before the contract 
action is reached for trial. Much of the evidence adduced in the arbitration 
proceeding will be competent, although not necessarily controlling, in the law 
action. In view of the decision herein compelling arbitration, Ingardia might 
well reconsider its offer, since retracted, to submit the ‘issues contained in the 
complaint’ to arbitration.” Thruway Const. Corp. v. Ingardia Concrete Co., 
N.Y.L.J., Jan. 20, 1955, p. 13, Coyne, J. 


DISPUTE OVER WELFARE PAYMENTS AND RIGHT OF UNION OF- 
FICERS TO VISIT PREMISES OF EMPLOYER IS ARBITRABLE under 
broad clause covering “all disputes, differences and grievances that arise,” 
despite the fact that the union had filed unfair labor charges against the 
employer with the National Labor Relations Board for alleged interference and 
discriminatory discharge. The Court held that the filing of charges with the 
NLRB did not deprive the court of its power to direct arbitration of other 
issues inasmuch as the NLRB, is “without any jurisdiction or power over 
breaches of contract or other matters which do not constitute unfair labor 
practices under the federal statute.” The court therefore denied a motion for 
a stay of arbitration inasmuch as “the instant arbitration relates to subjects 
of which the board does not possess exclusive, or, indeed, any jurisdiction.” 
Aaronson Bros. Paper Corp. v. Fishko, as President of Printing, Specialities 
and Paper Products Union, Local 447, N.Y.L.J., Aug. 18, 1955, p. 3, Streit, J. 


DISPUTE OVER SEVERANCE PAY WHEN EMPLOYER DISSOLVED 
BUSINESS NOT ARBITRABLE WHERE COLLECTIVE BARGAINING 
AGREEMENT CONTAINED NO PROVISION FOR SEVERANCE PAY 
UNDER SUCH CIRCUMSTANCES. Retail Drug Employees Union, Local 
1199 v. Berk-Stevens, N.Y.L.J., June 10, 1955, p. 7, Cox, J. 


SEVERANCE PAY DISPUTE NOT ARBITRABLE WHERE CLAIM WAS 
BASED UPON EVENTS SUBSEQUENT TO EXPIRATION OF AGREE- 
MENT. Ordinary rule that expiration of contract does not destroy right to 
arbitrate grievances arising prior to expiration does not apply in this case. 
Potoker v. Brooklyn Eagle, 141 N.Y.S. 2d 719 (May 12, 1955, Hecht, J.). 


Ill. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


DISPUTES OVER COMMISSIONS ARE ARBITRABLE DESPITE CAN- 
CELLATION OR EXPIRATION OF CONTRACT WHERE SERVICES 
ON WHICH COMMISSIONS WERE BASED WERE PERFORMED DUR- 
ING EXISTENCE OF THE CONTRACT. The arbitration clause survived 
the contract even where a later agreement contained no arbitration provision. 
Simplex Machine Tool Corp. v. Triplex Machine Tool Corp., N.Y.L.J., Aug. 
18, 1955, p. 3, Streit, J. 
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COURT WILL NOT DIRECT ARBITRATION AT THE REQUEST OF FUT 
A PARTY WHO FAILED TO COMPLY WITH ONE OF THE PRE- STAT 
CONDITIONS FOR ARBITRATION PROVIDED FOR IN CONTRACT. tional 
Where an architect has to certify to the owner the amounts due a con- local 
tractor before any demand for payments may be made, a contractor who barga 
failed to furnish the architect with information necessary for making of the Relati 
certification was not permitted by the court to compel arbitration. Contractor’s Inasr 
motion was denied without prejudice to a renewal when the architect had ment 
either made the certification or refused to make the certification following ctior 
receipt of information from the contractor. P. M. Hughes & Sons v. Frost, Union 
N.Y.L.J., Jan. 17, 1955, p. 15, Bailey, J. Texas 





DEMAND FOR ARBITRATION MAY BE EXECUTED BY AUTHOR- ae 
IZED ATTORNEY IN BEHALF OF CORPORATION. Where the demand ARBI 
for arbitration was full and complete, appellant was not prejudiced by the ate 
fact that it was executed by attorney rather than officers of the corporation. oer 
Court of Appeals therefore confirmed the decision which had refused to stay yo 
arbitration (Arb. J. 1954, p. 104). Chemspun Yarns, Ltd. v, Pacific Mills, aa 
285 App. Div. 1185, 141 N.Y.S. 2d 159 (2d Dept. May 31, 1955). ites 
738 | 
ARBITRATION WILL NOT BE DIRECTED UNDER STANDARD AP- 
PRAISAL PROVISIONS OF FIRE INSURANCE POLICIES, as authorized DEM 
by Sec. 168 of the N. Y. Insurance Law, inasmuch as the policy provision not ti 
relating to arbitration does not give the appraiser the status of an arbitrator San 
and does not require him to sign an oath under Sec. 1448, N. Y. Civil Prac- 1955 
tice Act. Court of Appeals confirmed the decision below, digested in Arb. J. 
1955, p. 105. In reviewing the history of legislative amendments of Sec. 1448 COU 
C.P.A., the Court pointed out that under Sec, 1462 C.P.A. a vacatur of an FOR! 
arbitration award invariably results in a new arbitration “whereas after an LAW 
appraisal award has been set aside without any fault on the part of the ae 
insured, he is not required to submit to any further appraisement but is free losin 
to litigate the issues in an action at law on the policy.” The Court referred mpl 
to Gervant v. New England Fire Ins. Co., 306 N.Y. 393, 118 N.E. 2d 574, shite 
digested in Arb. J. 1954 p. 36. Delmar Box Corp. v. Aetna Ins. Co., 309 N.Y. fA 
60, 127 N.E. 2d 808 (Ct. of Appeals, July 8, 1955, Fuld, J.). pian 
iphel 
COURT DIRECTS STAY OF FORECLOSURE OF MECHANIC’S LIEN the a 
PENDING ARBITRATION. The court held that the lien which gives the order 
contractor or material man an interest in the property improved does not F, 2¢ 
concern a claim to an “estate in real property in fee or for life” which would 
be barred from arbitation by Sec. 1448 (3) C.P.A. Heath Arms v. Kemler, UNS 
207 Misc. 849, 141 N.Y.S. 2d 257, Feb. 25, 1955, Frank, J. TO : 
A m 
COURT ACTION OVER BREACH OF EXPRESS WARRANTY IN SALES with 
PROMOTION CONTRACT WILL NOT BE STAYED PENDING ARBI- mont 
TRATION WHERE ARBITRATION CLAUSE WAS LIMITED TO “IN- a sul 
TERPRETATION OF THIS CONTRACT.” Derigibus v. Campari Export- o~? 


Import, S.P.A., 144 N.Y.S. 2d 56 (Aug. 10, 1955, Markowitz, J.). 


164 









REVIEW OF COURT DECISIONS 


FUTURE ARBITRATION CLAUSES UNDER TEXAS ARBITRATION 
STATUTE ARE NO BAR TO COURT ACTION. A member of the Na- 
tional Electrical Contractors’ Association instituted a court action against a 
local union for refund of a wage increase, despite a clause in the collective 
bargaining agreement providing for arbitration by the Council on Industrial 
Relations for the Construction Industry of the United States and Canada. 
Inasmuch as the Texas arbitration law does not provide for court enforce- 
ment of future arbitration clauses, the union was not able to bar the court 
action instituted by the employer. Int’! Brotherhood of Elec. Workers, Local 
Union No. 59, AFL v. E. D. Whitley, 278 S.W. 2d 560 (Ct. of Civil App. 
Texas, April 14, 1955, Hale, J.). 


ARBITRATION CLAUSE IN NORTH CAROLINA CONTRACT FOR 
SALE OF LUMBER BY RESIDENT OF NICARAGUA PROVIDING FOR 
ARBITRATION IN NEW YORK CITY was enforced against Nicaraguan 
buyer (297 N.Y. 433, cert. den. 335 U.S. 843), but later, on death of buyer, 
out-of-state personal representative was not allowed to be substituted for the 
original North Carolina party inasmuch as arbitration is not a proceeding 
which would permit continuing jurisdiction. (The case has meanwhile been 
settled.) Gantt v. Hurtado G Cia, Ltda., 286 App. Div. 212, 141 N.Y.S. 2d 
738 (1st Dept., June 7, 1955, Peck, P. J. and Rabin, J., dissenting). 


DEMAND FOR ARBITRATION MUST BE SERVED UPON PARTIES, 
not the attorneys “‘who have no authority to receive it,” in accordance with 
Sec. 1458(2) N.Y. C.P.A, Ben Walters, Inc. v. Hamilton, N.Y.L.J., Aug. 31, 
1955, p. 6, McGivern, J. 


COURT DISMISSES APPEAL FROM LOWER COURT RULING EN- 
FORCING ARBITRATION UNDER SECTION 301 TAFT-HARTLEY 
LAW. A lower court (see Arb. J. 1955, p. 56) had ruled that a dispute over 
vacation pay and by-passing of grievance procedure in view of imminent 
closing of plant was arbitrable under a broad arbitration clause, and that 
employer’s action for a declaratory judgment determining his contractual 
obligations was therefore to be stayed pending arbitration. The Circuit Court 
of Appeals held that no appeal could be taken, in saying: “Our decisions 
permitting appeals from denial of a stay of action pending arbitration can be 
upheld only where they are actions ‘at law,’ i.e., for damages. . . . But here 
the action is clearly of an equitable nature, and the stay is not an appealable 
order.” Wilson Brothers v. Textile Workers Union of America, C.I.O., 224 
F.2d 176 (Ct. of App. 2d Cir., June 2, 1955, Clark, C. J.). 


UNSIGNED AGREEMENT TO SUBMIT EXISTING CONTROVERSY 
TO ARBITRATION UNENFORCIBLE PURSUANT TO SEC. 1449 C.P.A. 
A memorandum drawn up but not signed by employer during negotiations 
with a union provided for arbitration of unresolved issues of the contract a 
month after commencement of negotiations was deemed by the court to be 
a submission of an existing controversy, which had to be signed by the em- 
Ployer or its lawful agent. Jones v. Cauldwell-Wingate Co., 141 N.Y.S. 2d 
128 (March 21, 1955, Eder, J.). 
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NON-SIGNATORY BENEFICIARY OF A CONTRACT CANNOT COM. 
PEL ARBITRATION when he was neither a party to the agreement nor 
had any part in executing it. Friedman v. Am. Standard Television Tube 
Corp., N.Y.L.J., Feb. 28, 1955, p. 13, Daly, J. 


ALL-INCLUSIVE ARBITRATION CLAUSE IS ENFORCEABLE AND 
MUST BE INTERPRETED LIBERALLY. Following a previous decision 
of the Pennsylvania Superior Court, 173 Pa, Super. 303 (affirming a de- 
cision in Arb. J. 1952, p. 250) which directed arbitration, an award for 
certain payments by the employer was confirmed. The court applied the 
Federal Arbitration Act under the authority of the Tenney Engineering ase, 
207 F. 2d 450 (digested in Arb. J. 1953 p. 200), and answered the em- 
ployer’s challenge that the arbitrator’s conclusions were based upon insufficient 
evidence, by saying: “An arbitrator’s decision is the final judge of both law 
and fact, and the award will not be reviewed or set aside for mistakes in 
either,” referring to Goldstein v. I.L.G.W.U., 328 Pa. 385 (1938) and Bower 
v. Eastern Airlines, 214 F. 2d 623 (1954). Joint Board of Waist & Dress- 
makers’ Union of Philadelphia v. Rosinsky, 24 L.A. 707 (U.S. Dist. Ct. E.D. 
Pa., July 11, 1955, Lord, D. J.). 


ARBITRATION OF DISCHARGE OF EMPLOYEES ENFORCED UNDER 
SECTION 301 TAFT-HARTLEY ACT. The court also denied employer's 
motion to require more definite statement of grievance prior to arbitration. 
Said the court: “The Court is of the opinion that the intent of Congress 
in enacting the Taft-Hartley Act was to allow full enforcement of employ- 
ment contracts under the Act and that arbitration may be enforced accordingly. 
The motion to dismiss will be overruled. It is the opinion of the Court that 
the motion to require a more definite statement is not well taken. It would 
seem to the Court that the complaint sufficiently advises the defendant of 
the plaintiff’s claim, The defendant probably has a copy of the alleged em- 
ployment contract from which it can determine for itself the provisions 
thereof. The information sought relative to the 34 employees is adequately 
set out in the complaint.” Int’! Union, United Automobile, Aircraft @ Agni- 
cultural Implement Workers of America, C.1.O. v. Buffalo-Springfield Roller 
Co., 131 F. Supp. 667, (S.D. Ohio, W.D., at Dayton, Dec. 20, 1954, Cecil, 
m. J). 


COURT ACTION STAYED WHERE A GENERAL RATE AGREEMENT 
EMBODIED AN ARBITRATION CLAUSE, though not that agreement but 
only a later agreement for space on a particular shipment was “a contract 
evidencing a transaction involving commerce” within the meaning of the 
U. S. Arbitration Act. The court said that even if the Federal Arbitration 
Act were inapplicable, the arbitration provision would be held subordinate 
and separable and the court would not defeat the main purpose of the parties 
in binding themselves to arbitrate. An order denying the stay of a court action 
pending arbitration was therefore reversed. Parsons & Whittemore v. Rederiak- 
tiebolaget Nordstjernan, 143 N.Y.S. 2d 74 (Sup. Ct., App. Term, Ist Dept. 
June 23, 1955; Schreiber, J., dissenting). 
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SERVICE IN ARBITRATION PROCEEDINGS ON DISSOLVED IL- 
LINOIS CORPORATION MUST BE MADE UPON SECRETARY OF 
STATE OF ILLINOIS when letter, sent to party at last address, was re- 
turned. Service on Secretary of State of Illinois was deemed to be the correct 
way of giving dissolved corporation a “reasonable opportunity to be heard,” 
as required by rules of arbitration agencies which make provision for service 
by mail at party’s last known address. Republique Francaise v. Cellosilk Mfg. 
Co., 309 N.Y. 269 (Ct. of App., July 8, 1955, Conway, C. J.; Desmond, 
Dye & Fuld, J. J., dissenting). 


COURT REFUSES TO DIRECT ARBITRATION UNDER SECTION 301 
TAFT-HARTLEY LAW. The Court held that Section 301 was a mere pro- 
cedural provision by which Congress directed federal district courts to treat 
an unincorporated union as a natural or corporate legal person, regardless 
of the amount of controversy or lack of diversity of citizenship. Said the 
Court: “, . . it cannot be said that it was intended to grant to them a 
remedy not available to a natural or corporate person, namely, the remedy 
of specific performance of arbitration clauses in collective bargaining agree- 
ments. In granting such status to an unincorporated labor union Congress 
did not intend to overturn the long existing rule that specific performance 
of agreements to arbitrate disputes arising under collective bargaining agree- 
ments could not be compelled by resort to federal courts of equity.” News- 
paper Guild of Pawtucket v. Times Publishing Company, 131 F. Supp. 499 
(Dist. Ct. D. Rhode Island, May 18, 1955, Day, D. J.). 


ARBITRATION DIRECTED UNDER SECTION 301 TAFT-HARTLEY 
ACT to determine extent of management prerogatives under a clause which 
provided that “any dispute which relates solely to the meaning and applica- 
tion of this Agreement or any individual grievance may be referred to ar- 
bitration.” United Textile Workers of America, A.F.L, Local 1802, v. Goodall- 
Sanford, 131 F. Supp. 767 (D.C. Maine, June 1, 1955, Clifford, D. J.). 


COURT ACTION OF INDIVIDUAL EMPLOYEE ON ALLEGED 
WRONGFUL DISCHARGE NOT BARRED BY ARBITRATION CLAUSE 
where individual employee had no right to seek arbitration and where the 
union refused to proceed to arbitration in his behalf. This decision of Special 
Term not to stay the action was confirmed, the court adding that the merits 
of the employees’ discharge could not be determined on a motion to stay 
the action pending arbitration. Parker v. Borock, N.Y.L.J., June 7, 1955, p. 
ll, App. Div. 2d Dept. 


COURT REFUSED TO ENFORCE AWARD AGAINST NON-PARTICI- 
PATING COMPANY UNDER SECTION 301 TAFT-HARTLEY ACT, 
INASMUCH AS ARBITRATION LAW OF RHODE ISLAND, WHERE 
AWARD WAS RENDERED, DID NOT APPLY TO COLLECTIVE BAR- 
GAINING AGREEMENTS. Note: The Rhode Island Arbitration Law has 
since been amended (Chap. 3507 of the Public Laws, May 5, 1955) to apply 
to labor-management arbitration (see Arb. J. 1955, p. 65). Industrial Trades 
Union of America v. Dunn Worsted Mills, 131 F. Supp. 945 (D.C. Rhode 
Island, May 26, 1955, Day, D. J.). 
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UNION DIRECTED TO PROCEED TO ARBITRATION ON DEMAND ~~ 
OF EMPLOYERS’ ASSOCIATION despite alleged vagueness in associa- a Ses 
tion’s statement of issues in dispute. The controversy related to employment Sulli 
of journeymen pressmen on color presses. When five-man board of arbitration NY. 
rejected union’s contention that the arbitration should be limited to the issue 

of manning the equipment rather than to four points mentioned in a letter CH! 
from the Association, the Union withdrew and announced it would no longer CAN 
participate. The Court directed arbitration, saying: “The parties have chosen, W 
by agreement, the method and forum for the determination of their legal rights BIT 


and obligations under the contract, They chose abitration, where no strict 
rules of pleading, procedure and evidence are observed, as distinguished from 
that required in courts of law. They made their choice and are bound by 
it.” Publishers’ Assoc. of New York City v. New York Newspaper Printing REC 
Pressmen’s Union No. 2, N.Y.L.J., Aug. 17, 1955, p. 2, Stevens, J. col 


Weis 


ARBITRATION ENFORCED DESPITE STRIKE WHICH EMPLOYER 


ALLEGES AMOUNTS TO REPUDIATION OF CONTRACT, RENDER- 
ING ARBITRATION CLAUSE UNENFORCEABLE. Said the court: - 
“.. . This court has no jurisdiction in a motion [to stay arbitration] . . . to _ 
determine if the contract is now unenforceable and that an action for wd 
rescission is the proper remedy (Kahn v. National City Bank, 284 N.Y. 515).” <ye 
Bryant Pharmaceutical Corp. v. United Service Employees Union, Local 377, the 
C.I.0., N.Y.L.J., Sept. 15, 1955, p. 8, Conlon, J. of j 
ARBITRATION WILL NOT BE ENJOINED ON CONTENTION THAT pe 
PRIOR ARBITRATION ON SAME DISPUTE WAS UNQUALIFIEDLY in 
WITHDRAWN where facts did not support this contention and where with- at 
drawal of the matter from arbitration was conditioned on execution of 2 112 
further collective bargaining agreement, which agreement was negotiated but ond 
not completed. Fontaine v. District 65, N.Y.L.J., June 28, 1955, p. 3, Gold, J. the 

Soci 

IV. THE ARBITRATOR 
ARI 


COURT ACTION STAYED PENDING ARBITRATION DESPITE FACT RE] 
THAT ARBITRATOR NAMED IN CONTRACT WAS ALLEGED TO ; 









HAVE CLOSE BUSINESS CONNECTIONS WITH ONE PARTY. Court J" 
noted that named arbitrator offered to forego his designation, which would ini 
appear to be “proper and feasible.” In staying court action, the court pointed on 
out that the matter of selection of an arbitrator was not properly before the yi 
court “but should be stipulated for, or sought, in the arbitration itself.” ee 
Walker v. Wolf, N.Y.L.J., Feb. 2, 1955, p. 11, Arkwright, J. 

CHARGE OF PREJUDICE ON PART OF ARBITRATOR IN DISPUTE a 
OVER PAYMENTS INTO UNION RETIREMENT FUND WAS NOT ER) 
SUSTAINED despite fact that arbitrator was trustee of the fund and chair- oo 
man of the retirement council inasmuch as sole function of the chairman of a 
the fund was to safeguard the fund by voting in a deadlock between union te 
and employer representatives on the fund. Minkoff v. Kaufman, N.Y.L.J., May den 






5, 1955, p. 6, Hecht, J. 
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REVIEW OF COURT DECISIONS 


ARBITRATOR MAY RULE ON GRANTING ADJOURNMENT, partic- 
ularly where the contract is so clear that even if the arbitrator had granted 
a further adjournment, he “could not have arrived at any other determination.” 
Sullivan v. Building Service Employees International Union, Local 32B 
N.Y.L.J., July 26, 1955, p. 3, Stevens, J. 


CHANGE OF MIND BY ARBITRATOR AFTER SIGNING AWARD 
CANNOT AFFECT AWARD. BUT DOUBT AS TO WHETHER THE 
AWARD AS WRITTEN WAS THE CONSCIOUS INTENT OF THE AR- 
BITRATOR MERITS AN INQUIRY BY OFFICIAL REFEREE. Martin 
Weiner Co. v. Fred Freund Co., N.Y.L.J., Sept. 7, 1955, p. 7, Lupiano, J. 


REQUIREMENT OF COURT OF COMMON PLEAS IN LANCASTER 
COUNTY, PENNSYLVANIA, THAT A PARTY APPEALING AGAINST 
AN AWARD MUST FIRST PAY ARBITRATORS’ FEES DOES NOT VIO- 
LATE CONSTITUTIONAL RIGHTS OF TRIAL BY JURY. The Court of 
Common Pleas of Lancaster County, adopted Local Common Pleas Rule No. 43 
under the Act of January 14, 1952 (P. L. 2087) requiring arbitration of con- 
troversies amounting to no more than $500 before three arbitrators who would 
be paid $25 each. A further provision required a losing party to pay arbi- 
trators’ fees before appeal. This provision was attacked on the ground that 
it violated constitutional rights of trial by jury. The Supreme Court of 
Pennsylvania rejected this contention inasmuch as litigants were not deprived 
of jury trial some time before the controversies were finally determined. The 
Court stated that payment of arbitrators’ fees in advance of appeal was not 
such a deterrent to appeals as to be invalid. At the same time, the Supreme 
Court advised the Courts of Common Pleas to set a lower rate of compen- 
sation where a comparatively small claim was involved. Application of Smith, 
112 A. 2d 625 (Sup. Ct. of Pa., Mar. 23, 1955, Horace Stern, C. J.; Bell 
and Musmano, JJ., dissenting in part). See Westwood, the Law’s Delay and 
the Pennsylvania Arbitration Plan, 39 Journal of the American Judicature 
Society (August 1955) p. 50. 


ARBITRATOR ACTED WITHIN HIS AUTHORITY IN AWARDING 
REBATE OF PURCHASE PRICE where contract of sale of coin-operated 
music route provided for such rebatement for non-existent locations and equip- 
ment. In confirming the award the court held that the arbitrator could de- 
termine the amount of rebatement where certain locations were shown to be 
non-existent inasmuch as a contract must be interpreted in a way which 
“will make every part of the contract effective.” Suffolk @ Nassau Amuse- 
ment Corp. v. Ambrose, 143 N.Y.S. 2d 427 (July 8, 1955, Rabin, J.). 


ARBITRATOR MAY OFFSET MONIES RECEIVED AS UNEMPLOY- 
MENT COMPENSATION WHEN AWARDING BACK PAY TO IMPROP- 
ERLY DISCHARGED EMPLOYEE where contract provided for reinstate- 
ment of employee with “compensation for time lost at his regular rate of 
pay.” Metal Products Workers Union, Local 1645, U.A.W.-C.I.O. v. Torring- 
ton Co., 25 L.A. 29 (Conn. Super. Ct., Tolland Co., April 7, 1955, rearg. 
den. June 7, 1955, Shapiro, J.). 
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ARBITRATOR ACTED WITHIN HIS AUTHORITY IN ORDERING 
REINSTATEMENT OF EMPLOYEES where submission asked him to 
settle a dispute . . . regarding a lockout of our members on this particular 
job.” The court held that these words did not limit the arbitrator, but were 
merely descriptive for the purpose of identifying the transaction about which 
the dispute arose. Furthermore, the Court said, the employer’s participation 
in the arbitration without objection indicated that he, too, “construed the 
language of the submission to require determination by the arbitrator of all 
issues relating to or arising from the dispute. It follows that the arbitrator 
did not exceed his authority. The matters concluded by the decision and 
award, including the issue of reinstatement and the terms thereof, were within 
his right to determine (Matter of Samuel Adler, 282 App. Div. 142).” A. B. 
@& C. Motor Transport Co., Inc. v, Doyle, N.Y.L.J., July 12, 1955, p. 6, 
Baker, J. 


ARBITRATOR ACTED WITHIN HIS AUTHORITY IN RULING THAT 
UNION MEMBERSHIP APPLICATION CARDS INDICATED PREFER- 
ENCE OF EMPLOYEES FOR LOCAL UNION, where this was the only 
issue put before him. In confirming the award, the court said that the arbi- 
trator’s decision did not mean that the union is the authorized bargaining 
agent of the employees to the exclusion of other groups, this question re- 
maining for the National Mediation Board to decide. Air France v. Local 
808, Int’l Brotherhood of Teamsters, Warehousemen and Helpers, 286 App. 
Div. 805 (ist Dept., June 1955). 


AWARD BASED ON MAJORITY OPINION CONFIRMED DESPITE 
RESIGNATION OF UNION-APPOINTED ARBITRATOR PRIOR TO 
DECISION ON ALL ISSUES where collective bargaining agreement con- 
tained no provision indicating effect of resignation of arbitrator but did pro- 
vide for a majority award. Decision of the Connecticut Superior Court, di- 
gested in Arb. J. 1954, p. 219, was confirmed, the court holding a majority 
award was valid, all the more so as the two remaining arbitrators adopted 
the view on the one disputed issue of the arbitrator who had resigned. 
Amalgamated Association of Street, Electric Railway & Motor Coach Em- 
ployees of America, A.F.L. v. The Connecticut Company, 112 Atl. 2d 501 
(Sup. Ct. Err. Conn., March 7, 1955, Inglis, C. J.). 


ARBITRATORS HAVE AUTHORITY TO SET THEIR OWN FEES 
WHERE PARTIES PERMIT THEM TO DO SO. Charterers asked a court 
to reassess arbitrators’ fees in an action to confirm an award on the redelivery 
of a vessel under a Government Form Time Charter (New York Produce 
Exchange). The court denied this request, stating that the charterers, by 
requesting a reassessment, conceded by implication that they had submitted 
the question of fees to the arbitrators for determination. Said the court: “Tak- 
ing into account the probable earning capacity of the arbitrators and ‘the 
voluminous documents and vouchers’ which they ‘reviewed in minute de- 
tail,’ I cannot say their fee is excessive.” Western Shipping Co. v. Transocean 
Shipping and Trading Co., Ltd., 1955 American Maritime Cases 879 (S.D. 
N.Y., Jan. 6, 1955, Dimmock, D. J.). 
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COURT WILL NOT UPSET AWARD EVEN IF ARBITRATOR ERRS 
IN MATTER OF LAW inasmuch as the Rhode Island Statute does not ex- 
pressly provide for vacating of an award on such ground. In confirming the 
award, the Supreme Court of Rhode Island said that it was the intention 
of the legislature “that such an award should have unquestioned finality as 
far as errors of law were concerned, unless the submission otherwise limited 
the scope of the arbitrator’s powers.” Loretta Realty Corp. v. Massachusetts 
Bonding @ Ins. Co., 114 A. 2d 846 (Sup. Ct. of Rhode Island, June 17, 
1955, Condon, J.). 


ARBITRATOR EXCEEDED AUTHORITY IN FIXING DATE FOR 
CHANGE IN WAGE RATES WHERE CONTRACT ITSELF SPECIFIED 
THE DATE BUT REFERRED ONLY THE QUESTION OF WAGE 
CHANGE TO ARBITRATION. The court held it could not correct such an 
award merely by eliminating the effective date of the new wage schedule. 
Matter was referred back to the same arbitrator for clarification of the 
award. Forstmann Woolen Co. v. Rieve, 141 N.Y.S. 2d 259 (Sup. Ct., March 
16, 1955, Eder, J.). 


V. THE PROCEEDINGS 


AAA’S AUTHORIZATION TO DETERMINE LOCALE OF ARBITRA- 
TION IS BINDING under an agreement between a New York and a Mon- 
tana company which did not expressly state the place for the arbitration but 
provided that arbitration was to be had “under the current rules and regula- 
tions of the American Arbitration Association.” In upholding the Association’s 
determination of New York as place of arbitration, the court said: “Those 
tules authorize the Association to fix the place of the arbitration. Section 10 
of Article III provides that if the parties do not agree ‘on the locality the 
Administrator shall have power to determine the locality and its decision 
shall be final and binding.’ The Association fixed New York as the locale for 
the arbitration. The alleged contracts, therefore, in effect, authorized the 
arbitration to be held in New York State and, if valid, constituted a sub- 
mission to the jurisdiction of our courts (Bradford Woolen Corp. v. Freedman, 
189 Misc. 242). It is to be noted that the alleged contracts also provided 
that they were to be construed ‘under the laws of the State of New York.’ 
The fact that no copy of the rules and regulations of the American Arbitration 
Association was furnished to the judgment creditor is immaterial.” American- 
British T.V. Movies v. Kopr-TV, Copper Broadcasting Co., N.Y.L.J., Aug. 17, 
1955, p. 2, Streit, J. 


REFERENCE TO ARBITRATION CLAUSE AS A DEFENSE IN A 
COURT ACTION CONSTITUTES NOTICE THAT THE DEFENDANT 
DOES NOT INTEND TO WAIVE HIS RIGHT TO ARBITRATE, “even 
though the agreement to arbitrate may not be properly pleaded as a defense” 
since the defendant’s remedy in arbitration is preserved in Sections 1450 and 
1451 of the Civil Practice Act. Thermo Electric Corp. of America v. Kremers, 
143 N.Y.S. 2d 252 (Hogan, J., July 20, 1955). 
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SERVICE OF PAPERS IN COURT ACTION CONSTITUTES WAIVER 
OF RIGHT TO ARBITRATE. When the court denied a motion for sun- 
mary judgment in his favor, a party sought, as an alternative, a stay of all 
proceedings pending arbitration. The court rejected this attempt, saying: “To 
permit a party to proceed with an action until an unfavorable decision on 
a motion [for summary judgment] is rendered and then allow it to resort, 
against the wishes of the adversary, to arbitration, where a better result is 
hoped for, would cause an unnecessary waste of time and effort to all con- 
cerned and is a fundamentally unfair procedure which should not be en- 
couraged.” Morris Shoenthal v. Gaynor Junior Dresses, 142 N.Y.S. 2d 849 
(App. Term, Ist Dept., May 19, 1955, Eder, J.; Hofstadter, J., dissenting in 
part). 


INSTITUTING COURT ACTION CONSTITUTES WAIVER OF RIGHT 
TO ARBITRATION. A demand for arbitration was therefore vacated, the 
court saying that “by seeking relief both at arbitration and then again by 
a law action, it is clear that respondent is juggling forums. This may not 
be done. . . . By instituting the law action . . . respondent has waived her 
right to arbitration.” Ben Walters, Inc. v. Hamilton, N.Y.L.J., Sept. 21, 1955, 
p. 7, DiFalco, J. 


RIGHT TO COMPEL ARBITRATION MAY BE DEEMED WAIVED IN 
CASE OF UNJUSTIFIABLE DELAY IN SEEKING ARBITRATION UN. 
DER ARBITRATION CLAUSE. The Court further held that going to trial 


without insisting upon arbitration or steps agreed upon as prerequisite for 
arbitration may also be deemed a waiver of the right to arbitrate. Batter 
Building Materials Co. v. Kirschner, 110 A. 2d 464 (Sup. Ct. of Err., Conn., 
Dec. 21, 1954, O’Sullivan, Assoc. J.). 


SECTION 1451 N.Y. CIVIL PRACTICE ACT MERELY AUTHORIZES 
STAY OF ACTION PENDING ARBITRATION. A motion to dismiss a 
complaint on the ground that it did not state a sufficient cause of action was 
therefore denied. Mil-Bec Const. Corp. v., Morrissey, N.Y.L.J., Feb. 16, 1955, 
p. 13, Stoddart, J. 


DECISION OF APPELLATE DIVISION NOT TO STAY ARBITRATION 
CANNOT BE APPEALED SINCE “NO SUBSTANTIAL CONSTITU- 
TIONAL QUESTION IS DIRECTLY INVOLVED.” This decision was 
rendered in a case digested in Arb. J. 1955, p. 52. Wm. Penn Fire Ins. Co. v. 
Companhia de Seguros a Mundial, 308 N.Y. 962, 127 N.E. 2d 102, Ct. of 
App., April 28, 1955). 


COURT ACTION TO RECOVER DAMAGES CAUSED EMPLOYER BY 
STRIKE WILL NOT BE STAYED PENDING ARBITRATION where strike 
was itself a breach of contract including an arbitration provision. Said the 
court: “The defendant, having broken its contract and gone on strike because 
it refused to arbitrate an individual dispute, is not in a position to contend 
that the plaintiff should then have insisted on arbitrating the strike as well.” 
W. L. Mead v. Int'l Brotherhood of Teamsters, Local Union No. 25, A.F.L.; 
(129 F.Supp. 313, D.C. Massachusetts, March 17, 1955, Aldrich, D. J.). 
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COURT ACTION BY EX-EMPLOYEE FOR WRONGFUL DISCHARGE 
STAYED PENDING ARBITRATION. Said the court: “The dominant pur- 
pose of the contracting parties was to avoid, if possible, industrial strife by 
requiring that disputes arising out of working conditions and the construc- 
tion to be placed upon the terms of the contract be resolved by means of the 
grievance procedure set forth in the contract and by arbitration. Since plain- 
tiff is relying upon the terms of the contract for the relief he seeks in this 
action, he may not invoke part of the contract and disregard its other pro- 
visions requiring arbitration.” Johnson v. Kings County Lighting Co., 141 
N.Y.S. 2d 411 (April 22, 1955, Brown, J.). 


APPEAL AGAINST DENIAL OF MOTION TO VACATE AWARD DIS- 
MISSED BY COURT OF APPEALS “upon the ground that no substantial 
constitutional question is presented.” (See Arb. J. 1954, p. 109.) Stern, Mor- 
genthau @& Co, v. J. A. Kirsch Corp., 308 N.Y. 961 (Ct. of App. April 
28, 1955). 


VI. THE AWARD 


AWARD ENFORCED DESPITE EXPIRATION OF TIME LIMIT CON- 
TAINED IN COLLECTIVE BARGAINING AGREEMENT where objecting 
party participated in arbitration and offered evidence beyond the time limit, 
such participation being deemed waiver of thirty-day limit of the contract. 


Lewiston-Auburn Shoe Workers Protective Association v. Federal Shoe, 114 
A. 2d 248 (Sup. Jud. Ct. of Maine, March 16, 1955, Tyrrell, J.). 


PARTICIPATION IN ARBITRATION AND APPEAL PROCEDURES OF 
AMERICAN SPICE TRADE ASSOCIATION CONSTITUTES WAIVER 
OF RIGHT TO ATTACK AWARD IN COURT ACTION ON GROUNDS 
WHICH WERE PROTESTED IN THE ARBITRATION, NAMELY THAT 
NO VALID CONTRACT EXISTED. Said the court: “There can be no 
doubt that under present law participation either in selection of the arbitrator 
or in any of the arbitration proceedings estops the raising of the jurisdictional 
issue as to the making of the contract providing for arbitration.” Harris v. 


East India Trading Co., N.Y.L.J., Sept. 8, 1955, p. 6, Eder, J. 


PENNSYLVANIA COURT HAS POWER TO VACATE COMMON LAW 
AWARD AS GOING BEYOND SUBMISSION WHEN PARTIES AGREED 
IN COURT ACTION THAT ARBITRATION ACT OF 1927 DID NOT 
APPLY. The court ruled on the jurisdictional question only, leaving the mat- 
ter of whether the award went beyond the scope of the submission to later 
hearings. Firestone Tire & Rubber Corp. v. Local Union No. 336, United 
Rubber, Cork, Linoleum @& Plastic Workers, C.I.0., 24 L.A. 867 (Pa. Ct. of 
Common Pleas, Montgomery Co., Jan. 20, 1955, Corson, J.). 


AWARD MAY BE ENFORCED UNDER COMMON LAW BY ACTION 
WHERE ARBITRATION AGREEMENT DOES NOT EXPRESSLY OR 
IMPLIEDLY PROVIDE FOR STAUTORY REMEDY BY MOTION. Far- 
son v. United Press Association, N.Y.L.J., Jan. 18, 1955, p. 7, Benvenga, J. 
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AWARD NEED NOT BE SIGNED BY ALL ARBITRATORS IN PRES. 
ENCE OF EACH OTHER. An employer challenged an award on the ground 
that, although all arbitrators had participated in the decision and had signed 
the award, they did not sign the award in each other’s presence. The court 
rejected this contention since the collective bargaining agreement contained 
no such requirement. Said the Court: “The public has a real interest in the 
success of arbitration of labor-management disputes and sound public policy 
requires more than token acceptance of a speedy and effective substitute for 
economic warfare.” Lewiston-Auburn Shoe Workers Protective Ass'n v. Fed- 
eral Shoe, 114 A. 2d 248 (Sup. Jud. Ct. of Maine, March 16, 1955, 
Tyrrell, J.). 


AWARD UPSET WHEN BASED UPON EVIDENCE NOT PRODUCED 
AT THE HEARING. The issue before the arbitrators was which party had 
breached the contract. The court found that no witnesses had been called 
to the arbitration hearing, and the award was therefore evidently based upon 
information obtained outside the hearing. The court ruled that this pro- 
ceeding “resulted in an unfair award” and directed a new arbitration before 
different arbitrators “to be picked by the parties in accordance with the 
agreement.” Duro Const. v. Premium Coal & Oil Co., 143 N.Y.S. 2d 449, 
June 2, 1955, Di Giovanna, J. 


ARBITRATORS MAY NOT REDUCE AWARD BY AMOUNT OF DAM- 
AGES PAID BY INSURANCE COMPANY. Where arbitrators found that 
household goods destroyed in a warehouse had a value of $5,000, they had 
no authority to award only $2,000 on the ground that the owner had re- 
ceived $3,000 from an insurance company. The court therefore modified the 
award to the extent that $5,000 granted to the plaintiff was subject to the 
rights of the insurance company to be subrogated in place of the plaintiff 
to the extent of $3,000. If proof of subrogation is filed with the defendant, 
the defendant may pay $3,000 to the insurance company and the balance 
to the plaintiff. Lyden v. Fazio Storage Warehouse Co., 143 N.Y.S. 2d 460, 
June 14, 1955, Di Giovanna, J. 


COURTS WILL NOT STAY EXECUTION OF AWARD, AS AN ALTER- 
NATIVE RELIEF TO VACATING THE AWARD, since under sec. 1461 
C.P.A. the court has no such discretionary power. Said the court: “The 
court is utterly powerless to accommodate the respondent; there simply is no 
basis in precedent, statute, or equity, to sustain its request for the relief 
sought herein.” Pelzer @ Fils, S.A. v. Tuk Town, N.Y.L.J., Aug. 29, 1955, 
p. 5, McGivern, J. 


AWARD UPHELD REQUIRING EX-MEMBER OF EMPLOYERS’ AS- 
SOCIATION TO MAKE CONTRIBUTION TO UNION’S HEALTH AND 
WELFARE FUND despite discontinuance of employer’s business inasmuch 
as notice had not been given union in accordance with the collective bar- 
aining agreement. Minkoff v. Neumann, N.Y.L.J., July 9, 1955, p. 3, 
Saypol, J. 
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AWARD WILL NOT BE SET ASIDE AND COURT PROCEEDINGS 
REOPENED FOR ALLEGED “MISTAKES AND INADVERTENCES” in 
a matter involving records of the California Contractors’ State License Board, 
where “no good reason was advanced for the failure to produce at the 
original hearing the record of the proceedings before the Contractors’ State 
License Board. Such applications are addressed to the discretion of the court. 
It appears clearly that there was no abuse of discretion.” Orchard v. Pan- 
coast, 283 P. 2d 309 (Dist. Ct. of App., 2d Dist., Div. 3, Cal., May 17, 
1955, Shinn, P. J.). 


COURT WILL NOT ISSUE INJUNCTION AGAINST UNION ON IS- 
SUE OF UNION’S SUPPLY OF SKILLED MASONS DECIDED BY AR- 
BITRATOR IN UNION’S FAVOR, all the more as there was no likelihood 
of irreparable loss to the employer. “The court is not disposed,” it was held, 
“from what is shown in these papers to relieve plaintiff of what may be the 
binding effect of an arbitration proceeding to which plaintiff submitted itself.” 
Furthermore, with reference to the decision in Brescia Const. Co. v. Stone 
Mason Contractors’ Assoc., 195 App. Div. 647, the court added: “In a field 
so fluid as that of labor law, cases thirty years old, or older, have been made 
inapplicable by changed conditions and views.” Isadore Rosen & Sons Co. 
v. Cerusst, N.Y.L.J., Aug. 23, 1955, p. 3, Lupiano, J. 


AWARD ORDERING REINSTATEMENT OF EMPLOYEE MAY IN- 
CLUDE BACK PAY. Said the Court: “Since the arbitrator had power to 


order reinstatement, there is no reason why the award should not provide 
for back pay (Utility Laundry Service v. Sklar, 300 N.Y. 255).” Fay v. 
4. W. Rosen & Co., N.Y.L.J., July 8, 1955, p. 3, Olliffe, J. 


COURT DIRECTS RESUBMISSION TO ARBITRATION OF GRIEV- 
ANCE AFTER AWARD ON THAT GRIEVANCE WAS SET ASIDE BE- 
CAUSE IT HAD NOT BEEN DELIVERED WITHIN TIME LIMITS 
REQUIRED BY NEW JERSEY BOARD OF MEDIATION (see Arb. J. 
1955, p. 62). Employer resisted attempt of union to submit dispute over 
discharge of employee for second time on the ground that he was under no 
obligation to arbitrate after the award was set aside. Court rejected this 
view, saying: “. . . we construe the agreement herein involved to mean that 
the parties intended the controversy be submitted to arbitration which com- 
prehended not only hearing of evidence, but an award that would be final 
and binding upon both parties. The award having been set aside through no 
fault of either party, there has not been the arbitration intended by the 
agreement. Here, nothing appears to render resubmission to arbitration 
impossible.” Public Utility Construction and Gas Appliance Workers of the 
State of New Jersey, Local No. 274 v, Public Service Electric and Gas Com- 
pany, 114 A. 2d 443 (Super. Ct. of New Jersey, App. Div., May 20, 1955, 
Freund, J. A. D.). 





AN EDITORIAL 


(Continued from Page 114) 
power to administer oaths. They may also permit the taking of de- 
positions. 

7. Where there is an evident mistake in the description of a 
person, thing or item of property, or where the award is imperfect 
in form, upon application and notice, arbitrators may modify or cor- 
rect the award on such grounds. 

8. The court, on application, may vacate an award which is 
procured by corruption, fraud or where there was evident partiality 
on the part of a neutral arbitrator or where the arbitrators exceeded 
their powers or incompletely performed them or. did not grant a fair 
and full hearing. 

9. The court may also correct an award where there was an 
evident miscalculation of figures or mistake of person, thing, or prop- 
erty or where the arbitrators exceeded their powers; in such case, 
the court may either refer the award back to the arbitrators or to new 
arbitrators. 

10. All applications to the courts regarding an arbitration shall 
be by motion in order to give the parties prompt determination. 

The Uniform Arbitration Act, based as it is upon years of ex- 
perience in the conduct of arbitration, studies of court decisions and 
of all arbitration acts, should be carefully considered by professional, 
business and labor organizations, as well as by legislators, to the end 
that all states will adopt a standardized procedure for the voluntary 


submission of disputes for prompt and inexpensive determination by 
arbitration. 


FORM OF BEQUEST 


I give, devise and bequeath to the American Arbitration Associa- 


tion, Inc. in New York 











(Insert the amount of money bequeathed, or a description either of 
specific personal or real property, or both, given, or if it be the 
residue of an estate, state the fact.) 


Note: All contributions to AAA by gift or membership enrollment are tax 
exempt, 
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